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The systemic determinants of levels of child incarceration 

in England and Wales 

Tim Bateman 

Abstract 

For a brief moment in the 1980s, a number of local authorities across 

England and Wales declared themselves ‘custody free zones’ (Rutherford, 

2002), symbolising an intent that children should not be incarcerated for 

their offending behaviour within the local authority boundary. While this 

lofty aspiration was not always fulfilled, on occasion it was. More 

importantly, such declarations can be seen as manifestations of a 

widespread commitment, extending well beyond those ‘zones’, to the idea 

that the use of custody for children should be avoided wherever possible. 

During the course of the decade, that commitment found expression in an 

unprecedented fall in the number of young people deprived of their liberty 

by the criminal courts. 

The 1990s proved to be very different. A sea-change in the treatment of 

children in conflict with the law led to an escalation in custody every bit as 

sharp as the decline that had preceded it. This thesis seeks to explain that 

shift in order to understand the implications for practice if the 

imprisonment of children is to be reduced. 

The explanatory account is set against a longer term background of social, 

economic and political change that yielded what Garland (2002) has 

characterised as the ‘crisis of penal modernism’. It invokes what Foucault 

(1991) calls a ‘history of the present’ in which patterns of incarceration 

since the late 1960s are analysed to shed light on the systemic 



    

 

 

  
 

            

             

          

            

 

            

          

           

             

           

         

           

            

           

        

Bateman, T, 2010, Abstract 

determinants of the current high level of youth custody. Local variations in 

the use of child imprisonment are also interrogated in the context of the 

historical experience to ascertain the nature of political, systemic and 

cultural factors that are consistent with lower rates of detention. 

The thesis concludes that the recent rise in custody cannot be understood 

in isolation: the same underlying dynamic that fuelled the carceral 

explosion impacted equally on other aspects of the youth justice system; 

and necessitated a significant cultural shift on the part of the those who 

might previously have been expected to resist the use of detention. 

Without an understanding of these corresponding changes, strategies for 

custody reduction that rely heavily on the provision of ‘robust’ community 

based alternatives, or those that seek to reduce the population of the 

secure estate simply by ‘nipping in the bud’ (Straw, 1997) children’s 

offending, are unlikely to lead to the desired outcome. 
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Chapter 1: Introduction, background and scope 

The number of children deprived of liberty is high, which indicates 

that detention is not always applied as a measure of last resort 

(United Nations Committee on the Rights of the Child, 2008: 

paragraph 77c) 

1.1 A question of (in)justice 

This thesis is primarily about the use of penal custody for children1 in 

England and Wales, but in a broader sense it is also about justice, or the 

lack of it. The argument proceeds from two assumptions that are not 

defended here since the arguments are well rehearsed elsewhere: 

1. In accordance with the legal framework (Nacro, 2003a), children 

below the age of 18 years who commit similar offences should, 

other relevant factors – such as antecedent history, personal 

mitigation, age and maturity - being equal, expect to receive 

similar treatment through the youth justice system (von Hirsch and 

Ashworth, 2005). 

1 Following the United Nations Convention on the Rights of the Child and the Children Act 
1989, the term child is used throughout to refer to young persons below the age of 18 years 

1 
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2. The use of custody for children should be reserved for those cases, 

and those circumstances, where there is no viable alternative 

(Goldson, 2005a). As noted below, this presumption is effectively 

enshrined in international law. 

The United Nations Convention on the Rights of the Child (UNCRC) is the 

most widely endorsed international treaty in history and has been 

described as potentially the first universal law of humankind (Unicef, 1995); 

just two states, Somalia and the United States of America, have failed to 

ratify it (Monaghan, 2005). The Convention, to which the United Kingdom 

has been a signatory since 1991, endorses the second of the above 

presumptions, by requiring that no child shall be deprived of his or her 

liberty other than ‘as a measure of last resort and for the shortest 

appropriate period of time’ (United Nations, 1989: article 37b). 

The United Nations Committee on the Rights of the Child, which has 

responsibility for overseeing compliance with the Convention, has found 

cause to question whether recent developments in England and Wales 

represent a breach of the government’s international obligations. In 

October 2002, for instance, the Committee recorded its profound disquiet 

at the: 

increasing number of children who are being detained in custody at 

earlier ages for lesser offences and for longer sentences imposed as 

a result of the recently increased court powers to issue detention 

and restraining orders. The Committee is therefore concerned that 

deprivation of liberty is not being used only as a measure of last 

resort and for the shortest appropriate period of time, in violation 

of article 37 (b) (United Nations Committee on the Rights of the 

Child, 2002: paragraph 59). 

2 
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Six years later, in October 2008, those concerns – as the quotation at the 

head of this chapter make clear – had not abated. 

The misgivings of the Committee are not without foundation, but as their 

comments from 2002 imply, the excessively high use of custody to which 

they allude is a relatively recent phenomenon. Shortly before publication of 

the Committee’s damning assessment, the number of children detained 

through the youth justice system in England and Wales reached a level not 

seen for at least twenty years (Nacro, 2003b). Between 1992 and 2006, the 

number of children sentenced to custody rose from 4,000 per annum to 

6,183, an increase of fifty-five percent while detected youth crime fell by 

some thirteen percent (Nacro, 2008a). And herein lies one form of 

injustice with which this thesis is concerned: there is a prima facie case for 

believing that children are currently deprived of their liberty in 

circumstances that, fifteen years ago, would not have warranted 

incarceration. The prima facie case, of course, presupposes that the 

expansion in custody is not explained by a corresponding rise in the 

seriousness of offences committed by children, a possibility considered in 

greater detail in later chapters. 

1.2 Legitimate criticism or old news? 

It is important to consider a possible rejoinder to the United Nations 

Committee on the Rights of the Child’s more recent criticisms from 2008. It 

might be contended that those concerns notwithstanding, there are 

reasons for supposing that the carceral era had peaked around the time of 

the Committee’s earlier 2002 report. First, there, is an emerging consensus 

that the current numbers of children within penal establishments needs to 

be reduced addressed as a matter of urgency. The Audit Commission 

3 
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(2004:5) for instance has noted that the ‘the most expensive and one of 

the least effective sentences is custody’. The consensus includes the Youth 

Justice Board for England and Wales (YJB), a non-departmental body 

established by the Crime and Disorder Act 1998, and jointly sponsored by 

the Ministry of Justice and the Department for Children, schools and 

families, with a remit to monitor the operation of the youth justice system 

and to advise government on national standards (Allen, 2005a). Indeed, the 

Board’s vision of an effective youth justice system is one in which ‘fewer 

children and young people are sentenced or remanded to custody’ (Youth 

Justice Board, 2008a:2). 

The government itself appears a recent convert. The Youth Crime Action 

Plan, for instance, asserts that: 

no child should be sent into custody unless the court is able to 

specify why dealing with him or her within the community is not 

appropriate (HM Government, 2008: paragraph 4.2), 

a sentiment which, on the face of it, is not far removed from the 

commitment required by the UNCRC. There is moreover cross party 

support for this position. The House of Commons Justice Committee 

(2008:75) recently recommended that ‘the Ministry of Justice should 

concentrate on mechanisms for driving down the numbers of young 

offenders in custody’. While the political will was arguably missing for most 

of the 1990s (Goldson, 2002a), it might be supposed that a new found 

determination on the part of government to drive down custody is likely to 

be reflected in reductions in the detained population. 

This near unanimity that there ought to be less reliance on the prison gate 

has given rise to practical consequences. Youth offending teams (YOTs) 

4 
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were, like the YJB, established by the Crime and Disorder Act 1998, as the 

primary delivery mechanism for services to children in trouble (Burnett, 

2005). From 2002, those teams were issued with challenging targets to 

reduce the use of custody (Youth Justice Board, 2002). The Board’s own 

strategy for the secure estate for children and young people, published in 

2005, also committed itself to achieving a ten percent reduction in the 

custodial population between March 2005 and March 2008 (Youth Justice 

Board, 2005). 

Perhaps more importantly, aspirations have been backed by dedicated 

material resources. The intensive supervision and surveillance programme 

(ISSP) was developed specifically as an alternative to custody and is 

centrally funded in its entirety. ISSP was piloted from July 2001 and became 

available in all YOT areas from October 2003 (Moore et al, 2004). It is by 

far the most restrictive available community based disposal. Given the 

Board’s conviction that any effective alternative to custody needed to be 

‘sufficiently tough’ (Beaumont, 2005:139) to be credible to the courts, the 

programme provides a minimum of twenty-five hours purposeful activity a 

week for the first three months with additional surveillance outside of 

office hours, most frequently in the form of an electronically monitored 

curfew (Moore et al, 2004). 

A further reason for questioning whether the era of high levels of youth 

custody has come to an end is, perhaps, more compelling. As indicated in 

the chart below, Sentencing Statistics show a decline in custodial sentences 

imposed on children in the period from 2001 (Ministry of Justice, 2007a). 

More specifically, there was a substantial fall in 2003, followed by three 

years of relative stability. 
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Figure 1.1 

Children sentenced to custody 2001-2007 
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It is tempting to conceive that this reduction might be a concrete 

expression of the developments just described. Certainly, that was the 

YJB’s view when the decline became apparent. In September 2003, Youth 

Justice Board News ran a front page article which attributed the ‘dramatic’ 

fall in the population of the secure estate to the expansion in the use of 

ISSP (Youth Justice Board, 2003a:1). 

Welcome as these developments are, it would nevertheless be premature to 

assume that the way is clear to a reduced reliance on imprisonment as a 

response to children in trouble. To understand why, it is necessary to 

unpick each of the above developments in turn. 
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1.3 What’s so hard about reducing custody? 

What of the new found commitment to reduce levels of incarceration? It will 

be argued, in due course, that the origins of the ‘boom’ in child custody 

from the early 1990s can be located in the emergence at that period of 

what has been called ‘popular punitivism’ (Bottoms, 1995a; Muncie, 

2008a), a shift in climate that led to markedly harsher outcomes across the 

criminal justice landscape, and in the youth justice arena in particular. The 

punitive turn, insofar as it relates to children, consisted of at least four 

interrelated elements: 

• An increased public profile accorded to youth crime, generally 

associated with media reporting that suggested offending by children 

was out of control, was significantly more violent than previously and 

that police and the courts were powerless to act (Allen, 2002) 

• An attempt by each of the main political parties to harness public 

concern and establish themselves as the most effective custodians of 

law and order. This attempt manifested itself in a new framework for 

the development of youth justice policy in which penal experts were 

increasingly marginalised and public opinion became the key point of 

reference (Garland, 2002) 

• Judicial decisions became demonstrably tougher in response to political 

noises (Hough et al, 2003; Morgan, 2003) 

• This tendency to treat children in conflict with the law more harshly was 

reinforced by subsequent legislation that made custody more easily 

available to the courts that dealt with them (Nacro, 2003b; Goldson, 

2002a). 

In consequence, increasing numbers of young people became ‘mired 

deeper and deeper’ in the youth justice system for doing less and less, 
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leading, at the pinnacle of the structure, to carceral inflation (Morgan, 

2003:14). 

This account is of more than historical interest since each of the 

constitutive elements retains a contemporary relevance. An extended 

articulation of that argument will be presented in due course. It will suffice 

for current purposes to note that the government’s avowed intent that 

custody should only be imposed where other alternatives have been 

exhausted is frequently tempered by a continued insistence on the 

necessity of being tough on youth crime and disorder; an insistence which 

more often than not finds expression in legislative provision. Most recently, 

for instance, the Criminal Justice and Immigration Act 2008, provided for 

punishment to be an explicit purpose of sentencing for children below the 

age of 18 years for the first time. The Youth Crime Action Plan itself 

undermines its stated preference for the use of community based 

alternatives wherever possible by references to the ‘small number of young 

people who do end up in custody’ (HM Government, 2008: paragraph 4.1), 

betraying a complacency in regards to current levels of detention. Indeed 

the Plan has been criticised for its ‘distinctly punitive’ tone (Standing 

Committee for Youth Justice, 2008a: paragraph 4.1) and for reflecting a 

‘19th century approach to youth justice with its emphasis on tough 

punishments’ (Howard League, 2008a: 2). This ambivalence at the political 

centre helps to sustain the climate that generates high levels of child 

custody. 

Inevitably, the persistence of that climate has impacted on the potential for 

ISSP to function as an alternative to detention. There is a danger, inherent 

in any new provision designed to limit custody that it will serve to displace 

other less intensive community disposals. One critical appraisal of the role 

8 
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of ‘alternatives’ to imprisonment within the penal system has argued that, 

historically, such developments have often had little impact on levels of 

custody for precisely this reason (Vass, 1990). There is evidence to suggest 

that ISSP has failed in exactly such a manner, despite the drop in custodial 

sentencing during 2003 noted above. 

Moving on to consider that decline in custodial sentences, it is clear that 

the pattern recorded in figure 1.1, is not necessarily a good guide to the 

numbers of children in custody at any one time. As demonstrated in the 

following paragraphs, the population of the secure estate for children and 

young people did not register a corresponding fall over the same period. 

The YJB collates statistics for the population of the juvenile secure estate -

providing a snapshot for a particular date rather than the annual 

throughput shown in Sentencing Statistics, and allowing a more finely 

nuanced examination of custodial trends. Those figures confirm that there 

was a large fall during 2003: the detained population declined by eighteen 

percent between October 2002 and December 2003. But it did so from an 

extremely high point. During the nine months prior to October 2002, the 

incarcerated population rose by a similar percentage (Nacro, 2005a). 

Moreover, the dip occurred within a broader pattern of substantial 

fluctuation since the introduction of ISSP, and, from a longer term 

perspective, there is no discernible downward trend. So in the year 

following the national roll out of ISSP, to October 2004, while there was at 

any one time upward of 1,350 young people on the programme, the 

population of the secure estate rose slightly (Youth Justice Board, 2004a). 

One year later, it had risen again by more than one hundred and has 

remained stubbornly high ever since (Youth Justice Board, 2008b). 

9 
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Figure 1.2 shows the population of the secure estate on the same day of 

each year since the YJB began collating data. It suggests that any impact of 

the introduction of ISSP on the numbers of children behind bars has been, 

at best, marginal. 

Figure 1.2 

Population of the secure estate (last day of September: 2000–2008 
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Whatever the explanation, the YJB failed to meet its own performance 

indicator to achieve a ten percent reduction in the level of custody (Youth 

Justice Board, 2008c). Indeed, over the target period, the secure estate 

population grew from 2,676 in March 2005 to 2,942 in March 2008, a rise 

of almost ten percent (Bateman, 2008a). Moreover, reference to a further 

target for custody reduction is absent from the Board’s latest corporate 

plan for the three years from 2008 (Youth Justice Board, 2008a). It is 

replaced by a ‘strategic objective’ to reduce the rate of reoffending by ten 

percent between 2005 and 2011. The number of children given a custodial 

sentence does figure an as indicator for this objective, but the relationship 

10 



         

  

             

               

              

             

             

           

           

            

             

             

              

          

        

 

    

           

           

           

 

            

  

 

              

           

          

            

               

               

    

Bateman, T, 2010, Chapter 1: Introduction, background and scope 

between the level of custody and the rate of reoffending is not made 

explicit in the document, and one is left to speculate as to how the former 

is thought to impact on the latter (Youth Justice Board, 2008a). No doubt 

the change is explained in part by a realignment of the Board’s indicators 

to match the government’s set of Local Area Agreements, but the plan also 

contains a commitment to a £20 million capital building programme to 

develop existing stock and expand the provision of custodial places (Youth 

Justice Board, 2008a). Jon Fayle, erstwhile head of policy for the juvenile 

secure estate at the YJB, has suggested that the shift should be understood 

in the context of an ongoing fierce debate about the target, between senior 

staff on the one hand and members of the Board itself, with the former 

recommending that the commitment to reduce custody should be shelved 

on two occasions, in 2005 and 2006. 

As Fayle put it: 

Officers of the Board have typically believed the target is too 

difficult to meet. Members of the Board have typically believed that 

the issue is too important to drop (cited in Lepper, 2008). 

It would seem that officers have on this occasion prevailed over Board 

members. 

But if ISSP has failed to divert children from prison; if targets established to 

reduce youth custody have been missed; and if the diminished enthusiasm 

for advocating detention has not significantly altered the behaviour of 

agencies who make the decisions as to whether children are deprived of 

their liberty: the question arises as to why this should be so. A concern of 

the current thesis is to attempt to provide at least a partial solution to that 

puzzle. 
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1.4 A systemic approach 

The injustice considered earlier in this chapter – that children who come 

into contact with the youth justice system in the period since the punitive 

turn are significantly more likely to be deprived of their liberty – provides 

an avenue for exploring why reducing custody from its current high level 

has proved problematic. The decision to imprison is not taken in isolation, 

but is a function of a much broader alignment of systemic and cultural 

factors. A comparison of the characteristics – legislative, political, cultural 

and the dynamics of youth justice practice - of an earlier period when 

custody was substantially lower than at present with those of the current 

high custody era, offers the prospect of identifying some of those broader 

determinants that help to sustain, and reinforce, an increased use of 

incarceration. There are however limitations to such an approach because 

of the partial availability of data from that earlier period. 

A further form of injustice provides a vector through which to develop the 

analysis further, presenting an opportunity for tiangulation. The use of 

custody varies significantly not just over time, but also over location. 

Injustice operates on both temporal and spatial planes. The factors that led 

to an overall expansion in the use of custody at a macro level did not have 

the same impact everywhere; at the micro level, some areas appear to have 

been relatively immune to the general direction of travel. Identification of 

the relevant characteristics of such localities can throw further light on the 

obstacles that stand in the way of simply ‘reversing the tide’ (Bateman, 

2001). 

From 2002/2003 onwards, the YJB has published annual statistics on the 

operation of the youth justice system. The figures are derived from 

12 
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aggregated returns provided by individual YOTs on a quarterly basis 

allowing analysis by geographic area.2 During 2006/2007, the average rate 

of custody across for YOT areas in England and Wales was 5.9%.3 But that 

average disguises significant variation: for instance, while almost one in 

every five children convicted in Merthyr Tydfil (18.5 percent) received a 

custodial sentence, the equivalent figure was less than one in fifty in 

Somerset (1.9 percent). Some of the variation might be accounted for by 

different patterns of offending, but it seems implausible to suggest that all 

of it can (Bateman and Stanley, 2002). Such wide differentials are, in other 

words, indicative of ‘justice by geography’ (Richardson, 1991; Bateman, 

2001), a tendency for the treatment that children receive through the youth 

justice system to be influenced by where they happen to live (or more 

accurately by markedly different responses of criminal justice agencies in 

particular localities) rather than the nature of the offences that they commit 

or relevant personal circumstances. 

Identification of those factors that are typically associated with a higher or 

lower use of custodial sentencing can illuminate the failure of the 

population of the juvenile secure estate to fall, in spite of the efforts 

described above. To the extent that the characteristics of low custody areas 

are broadly consistent with those associated with the whole of the youth 

justice system as it was in the period prior to the emergence of an 

increasing reliance on detention as a response to youth crime, it is 

reasonable to place a higher degree of confidence in the explanation. 

2 Unless otherwise stated, all figures for individual YOT areas, are derived from these 
publications 
3 The rate of custody is defined as the proportion of court convictions resulting in a 
custodial sentence 
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The account offered does not, of course, pretend to be an exhaustive one. 

There are systematic considerations which undoubtedly impact upon the 

level of custody in different ways, but receive relatively little attention here. 

For instance, public opinion (or at least the perception of what it is that the 

public wants) has become an increasingly influential touchstone for 

government policy in this area (Pitts, 2003a). Ascertaining what the public 

‘really’ thinks on these issues has received extensive treatment elsewhere 

(Roberts and Hough, 2002). The formation of public opinion - or public 

judgement (Green, 2006) - and what strategies might be most conducive to 

improving public confidence in non-custodial responses to adolescent 

delinquency (and the extent to which it is incumbent on government to 

develop such strategies) is an area that merits serious attention in its own 

right (Allen, 2002; Allen, 2005b; Maruna and King, 2008; Nacro, 2005a), 

but is not addressed in this thesis. 

Similarly, it has become fashionable to argue that financial incentives 

(perverse in the context of public service providers or rational in the case 

of private contractors who might stand to benefit from high levels of 

incarceration) constitute powerful systemic obstacles to reducing custody 

(see for instance, Nacro, 2005a; Allen and Stern, 2007; Perfect, 2004; 

Loader and Walker, 2006; Sparks, 2006). Again, no attempt is made to do 

justice to such debates. 
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Chapter 2: Methodology 

2.1 Research questions 

The aim of the thesis is to establish the primary factors that contribute to a 

given level of penal custody for children in England and Wales, not simply 

to fill an evident ‘gap in the knowledge’ (Walliman 2006:30) in this area, 

but also to facilitate an understanding of how practice and policy might 

influence levels of incarceration. It is this latter, practical, objective that 

ensures that the study has ‘interest’ and ‘relevance’, two of the properties 

which it has been argued are required of a social research question (Green, 

2008:47). 

Two types of assumption are inherent in the approach adopted. The first is 

normative. As noted in the previous chapter, the number of children within 

the secure estate has for some years been at a level that is commonly 

regarded as unacceptable (Goldson, 2005a). It is assumed that identifying 

mechanisms by which that population might be substantially reduced is a 

desirable outcome. The second assumption is conceptual: the decision to 

deprive a child of his or her liberty – although taken immediately by the 

particular members of the judiciary hearing the individual case – is a 

complex process involving a broad range of actors across the youth justice 

landscape and beyond, responding to different patterns of offending, and 

operating within a given penal and political framework, which in turn is 

constrained by the current social and economic configuration. It is 

accordingly assumed that an investigation of this social phenomenon 
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requires an analysis that extends beyond the deliberations of magistrates 

and judges to consider whole of the youth justice system in a broad 

context that encompasses elements of history, biography and social 

structure (Wright Mills, 1959). 

To undertake that investigation, therefore, a range of more specific 

research questions were formulated, each of which attempts to illuminate 

the topic from a different perspective, allowing ‘multiple constructions’ 

that adequately reflect the complexity of the phenomenon (Alexander et al, 

2008). The thesis addresses itself to the following questions: 

1. What are the social and economic forces that have shaped the 

development of criminal justice policy and practice from the second 

half of the twentieth century? 

2. What are the implications of developments in the socio-economic 

sphere for understanding levels of imprisonment? 

3. To what extent have patterns of youth custody followed a course that 

would be anticipated on the basis of that general analysis? 

4. How might the particular patterns of youth incarceration in England and 

Wales over time be explained? 

5. What systemic factors contribute towards differential use of detention 

from one area to another? 

6. In what ways have shifts in the political and legal framework been 

reflected in changes in youth justice culture and practice? 

7. To what extent and in what ways does youth justice culture and 

practice vary across high and low custody areas? 

16 
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Developing adequate answers to that array of questions inevitably involves 

a mixed methodology (Murray Thomas, 2003), adapted to generate the 

data necessary to establish ‘what you want to know’ (O’Leary, 2004:11). 

2.2 Scope of the research 

The thesis is concerned with children within the youth justice system in 

England and Wales. Although the variables that influence the use of 

imprisonment for adults will be similar in some respects, the legal 

framework for dealing with children in conflict has been distinct since 

1908. Trends in the use of custody for the two groups might be expected 

to diverge as a consequence. Further, youth crime is recognised, both in 

the academic literature and the realm of policy and practice, as a different 

phenomenon to adult offending that attracts a discrete response and may 

be accorded a particular political weight. 

From a contemporary perspective, the focus is accordingly young people 

aged ten to seventeen years. The age of criminal responsibility has been 

ten years since 1963 (Great Britain, 1965: section 16(1)), with younger 

children being deemed incapable of forming criminal intent. From the age 

of eighteen, young people are, for criminal justice purposes, processed as 

adults. Prior to implementation, in October 1992, of the relevant provisions 

of the Criminal Justice Act 1991 (Great Britain, 1991: section 68), the upper 

limit of the juvenile court’s jurisdiction was sixteen years. When that earlier 

period is considered, the focus of the discussion is narrowed accordingly. 

This disjuncture inevitably poses some difficulties for comparability of data 

over time, but these are mitigated by what might be termed a strategy of 

periodisation, described below. 
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In terms of chronology, the starting point for the research is the 1960s. 

This decade is chosen for two reasons: first the criminological literature 

reviewed in chapter 3, discerns in those years a clear social and economic 

transformation across Western industrial societies that has served as the 

backdrop to subsequent developments within the criminal justice arena; 

secondly, debates within England and Wales during that decade, about the 

most appropriate response to children’s offending, set the scene for the 

establishment during the 1970s of a distinct youth justice workforce. 

The historical treatment of youth custody is structured around a number of 

distinct periods, coinciding largely with fluctuations in the numbers of 

children deprived of their liberty. The 1970s constituted an era during 

which youth custody rose. The election of Margaret Thatcher at the end of 

that decade heralded a new approach to politics but also saw a dramatic 

reduction in child imprisonment that continued into the early 1990s. The 

age related extension of the jurisdiction of the youth court in 1992 marks 

the start of a new period of rising incarceration. Treating developments 

from that year onwards as distinct from those that went before, also 

alleviates some of the difficulties that might otherwise be experienced as a 

consequence of the non-comparability of data before and after the 

induction of seventeen-year-olds into the youth court. The reforms under 

New Labour, sufficiently radical according to some commentators to 

constitute a ‘new youth justice’ (Goldson, 2000), provide a useful focusing 

point from which to consider the subsequent and final period, during which 

a high rate of youth custody was sustained. 

Where geographical variation is discussed, the area of study is that 

associated with the YOT – for most purposes coterminous with local 

authority boundaries. The rationale for that decision is that YJB data is 
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collated from returns submitted quarterly by YOTs and allows 

disaggregation at that level. Other data sources on youth justice outcomes 

– most of which relate to police force area - do not permit such a detailed 

breakdown at local level and would constrain the extent of local analysis 

that could be conducted. 

‘Custody’, ‘youth imprisonment’ and ‘incarceration’ are used 

interchangeably to refer to any process by which a child is deprived of his 

or her liberty through placement in a locked facility in proceedings relating 

to his or her offending. Accordingly, the custodial population includes 

children remanded to secure accommodation or to the prison estate as well 

as those sentenced in a manner that requires placement in a custodial / 

secure institution. For pragmatic reasons, the major focus - in terms of 

data analysis - is custodial sentences. Young people detained pre-trial may 

be deprived of their liberty through a secure accommodation order or a 

remand to custody. Until the publication of statistical data by the YJB from 

2002/03 onwards, there was no single source that captured both forms of 

remand and separate sources were non-comparable (Nacro, 2003b). It is 

accordingly difficult to trace trends with any degree of confidence. 

Moreover, serious concerns have been expressed as to the reliability of the 

more recent figures published by the Board that purport to give a 

breakdown of remand episodes, since these have suggested markedly 

different trends to those given by analysis of the population of the secure 

estate (Bateman, 2009a). It seems sensible, in this context, to place a 

greater reliance on sentencing data. 

Between 1970 and 1990, a care order was available to the court as a 

sentence in criminal proceedings (Great Britain, 1969: section 7(7)). Since 

the order could be used to remove the child from his or her family as a 

19 



      

  

        

                

           

              

      

  

            

                    

           

          

          

         

           

          

           

            

             

            

          

          

              

            

         

        

            

              

           

           

           

222...333 MMMeeettthhhooodddsss

222...333...111 OOOvvveeerrrvvviiieeewww ooofff ttthhheee mmmeeettthhhooodddooolllooogggyyy

Bateman, T, 2010, Chapter 2: Methodology 

sanction for offending, contemporary commentators frequently referred to 

the disposal as a form of custody, despite the fact that it did not result in 

placement within a locked facility (Thorpe et al, 1980). Accordingly, where 

trends in custody are traced for these years, figures are also given for care 

orders, but are treated separately. 

2.3 Methods 

2.3.1 Overview of the methodology 

The approach adopted is pragmatic rather than informed by a commitment 

to any particular paradigm (Onwuegbuzie and Leech, 2005). The mixed 

methods employed facilitate the generation of new knowledge through ‘a 

synthesis of findings from different approaches’ (Alexander et al, 

2008:127) in a number of ways. Conclusions drawn from an historical 

exploration of socio-economic developments in the latter half of the 

twentieth century (research questions 1 and 2) are tested against an 

analysis of the patterns of youth custody over the same period (research 

questions 3 and 4). An investigation of the differential use of custody from 

one area to another allows the phenomenon of youth incarceration to be 

studied through a different lens (research question 5) and permits 

‘triangulation’ of the findings with the explanatory account generated by 

the earlier analyses (Greene et al, 1989). To the extent that the findings are 

consistent, they will accordingly tend to reinforce each other. In this way, 

too the different research questions provide an element of 

‘complementarity’, facilitating a more holistic understanding of the multi-

faceted nature of the phenomenon that is the subject of the research 

(Greene et al, 1989). A study of changes in youth justice culture and 

practice (research questions 6 and 7) affords a mechanism for linking 

aspects of the more recent historical analysis with the exploration of 

‘justice by geography’ (Richardson, 1991) by focusing on the agency of 
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individuals whose actions contribute to the concrete decisions as to 

whether children should lose their liberty or not. 

2.3.2 Analysing the context for the use of child imprisonment 

Chapter 3 investigates the social, economic and political context for the 

sharp rise in the use of custody from the early 1990s onwards. It draws 

critically on Garland’s (2002:53-75) account of the ‘crisis of penal 

modernism’ and Young’s exposition of the rise of the ‘exclusive society’ 

(1999) in attempting to identify the features of neoliberalism that are 

relevant to the remainder of the investigation. Chapter 4 considers more 

particularly the implications of that analysis for the control of crime and 

the use of custody as a criminal justice sanction. In examines in greater 

detail the relationship between the rise of ‘risk’ (Kemshall, 2008) and 

‘exclusion’ (Young, 1999) - as determinants of criminal justice policy and 

practice - and patterns of incarceration. 

As noted above, the starting point – in chronological terms – is determined 

by a broad consensus in the relevant literature that ‘something changed’ 

from the mid-1960s onwards. The expositions subject to critical analysis 

are those assessed by the author as having been most influential in 

criminological discussion of the meaning and implications of those 

changes. At one level, these chapters constitute a ‘narrative’ – rather than a 

‘systematic’ - literature review (Pettigrew and Roberts, 2006:19) providing 

a context for understanding developments in youth justice in England and 

Wales from that point on. As such, they provide the means through which 

research questions 1 and 2 are pursued while simultaneously giving a 

frame through which to view research questions 3 to 7. The critical 

synthesis forms part of the overall fabric of the argument. 
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2.3.3 Ascertaining patterns of youth crime and custody 

Trends in youth crime are derived from official government figures in the 

form of Criminal Statistics. For most purposes, figures given are for 

indictable offences – those punishable with six months imprisonment or 

longer in the case of an adult. Summary offences are excluded for a 

number of reasons: 

• Data are not consistently available over the whole period of study since 

government figures give priority to more serious offending and do not 

always provide details of summary matters broken down by age 

• The focus of the study is the use of custody, and imprisonment – 

particularly in the case of children - is nearly always reserved for 

indictable offending. Considering incarceration in relation to such 

offending gives a more reliable indicator of the proportion of children 

eligible for a custodial disposal who receive one 

• Summary offences include very trivial misdemeanours and trend data is 

accordingly particularly susceptible to changes in recording, police 

practice and the introduction of new offences through legislation, 

making comparison over time less reliable. 

Data for more serious offences are of course also sensitive to systemic 

change. In 1997, for instance, the definition of an indictable offence was 

amended and new counting procedures were introduced to accompany the 

change (Great Britain, 1977: section 64). Figures from 1978 onwards are 

not directly comparable with those prior to that year. Given that trends are 

considered within particular periods, this is less problematic than it might 

otherwise be. 
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It is acknowledged that Criminal Statistics cannot be considered indicators 

of underlying patterns of children’s criminal behaviour since they only 

capture offending that is detected, a small minority of the total (Maguire, 

2007). The analysis within the thesis, however, is largely concerned with 

the impact of systemic responses rather than the nature of young people’s 

behaviour: custodial outcomes are only available in cases of offending that 

are subject to criminal justice processes. The limitations of official 

statistics in this regard are therefore of lesser important than in other 

contexts. On occasions where the relationship of the data to underlying 

patterns of youth crime are discussed, comparison is made with other 

sources – such as self-reported offending, victimisation studies and police 

recorded crime – which are regarded as better indicators for this purpose. 

Trend data for custodial sentencing, other court orders and pre-court 

disposals are also derived from Criminal Statistics (and from 2003 

Sentencing Statistics), but here one can have greater confidence in the 

reliability of the figures, which are derived from returns from the police and 

the courts who impose the relevant sanctions. The police, however, act as 

gatekeepers to the system: inclusion of incidents within the figures is in 

part determined by police decision-making. Although it is by definition 

impossible to ascertain the precise influence of that discretion at any given 

point in time, an attempt is made to establish the direction of travel for 

each of the identified periods, through analysis of political and policy 

change. 

Since April 2000, the YJB has published information on the population of 

the secure estate for children and young people. Unlike sentencing figures 

– which provide a picture of throughput – population data provide a 

snapshot for a given day. Given that no such comparable information is 
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available for earlier periods, a greater reliance is placed on the former set 

of statistics. Trends between the two data sets can diverge given that 

population figures include children remanded to the secure estate, and will 

be influenced by changes in the length of custodial terms imposed. 

Reference to such a divergence is made where an apparent fall in custodial 

sentencing since 2002 is not matched by a reduction in the number of 

children imprisoned at any one time. 

To ensure that the research is as relevant as possible to current 

developments within the field, the study includes the most recent data 

available at the time of analysis, conducted in early 2009. Those published 

after 31 December 2008 are excluded, permitting trends to be traced up to 

2007. Exploration of those trends provides the material to answer research 

question 3, and gives the basis for the periodisation that informs the 

approach taken to research question 4. 

Given the rapid pace of change within youth justice, it is recognised that 

developments since the analysis was conducted may have the potential to 

impact on the findings were the study to be replicated. The implications of 

some of those developments are discussed in the concluding chapter. 

2.3.4 Explaining patterns of custody over time 

Chapters 6 to 9 attempt to provide an explanation of the trends in the use 

of custody identified in chapter 4 (research question 4), developing, in the 

process, what Foucault (1991) describes as a ‘history of the present’ in 

which historical analysis contributes to an understanding of the current 

arrangements for dealing with children who break the law. Taking previous 

research findings as a starting point (Bateman and Stanley, 2002; Nacro, 

2000), the statistical data are interrogated to establish potential 
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relationships between different elements of the system and these same 

relationships are explored through each of the identified periods. The 

figures are however treated as ‘an incomplete and selective record of 

collective events’ (Macdonald, 2008:300) and are thus considered in the 

context of a critical study of legislative change (through analysis of the 

relevant statutes) and of the political context, as evidenced by government 

guidance, policy documents, and the academic literature relevant to the 

period in question. 

2.3.5 Exploring local variations in the use of custody 

Chapter 10 considers variations in the level of youth incarceration between 

different localities, building on previous research conducted by the author 

(Nacro, 2000; Bateman and Stanley, 2002) in an attempt to answer research 

question 5. For reasons outlined above, the YOT was chosen as the area of 

study. Workload information published by the YJB (2008c) provided the 

principle data source for the investigation. The most recently published 

figures – those available at the end of 2008, relating to the year 2007/08 – 

were used for analysis. 

As with Criminal Statistics and Sentencing Statistics, the workload data 

relate to detected youth offending and accordingly share with those other 

publications the limitations discussed above. Here too, though, the primary 

focus was on systemic differences revealed in the figures in the responses 

to detected lawbreaking by young people that might influence the rate of 

custody. These limitations do not accordingly pose significant 

methodological difficulties. Given their different origins, YJB figures are not 

comparable with other government sources, and the analysis for this strand 

of the study is treated independently of other trend data, albeit that the 

results are used to illuminate earlier findings. 
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There are however more general questions of reliability. The Board’s data 

derive from collation of returns submitted quarterly by YOTs, constituting 

an aggregation of statistical information from a large number of sources 

with a corresponding potential for inconsistency in recording from one area 

to another. The Board publishes detailed counting rules to minimise that 

risk and perform a validation exercise prior to publication (Youth Justice 

Board, 2006). Nonetheless, inconsistent recording cannot be ruled out. 

For their part, YOTs rely on other agencies to relay some of the required 

information. This is particularly true in relation to pre-court measures, the 

figures for which are provided in the first instance by the police. Despite a 

clear obligation in national standards that all reprimands and warnings are 

notified to the local YOT, there is evidence that this does not always occur 

(Bateman, 2009b); findings in relation to pre-court diversion may 

accordingly be less reliable than those in relation to information over which 

YOTs have more direct control. These caveats notwithstanding, there is no 

other available dataset that would allow a comprehensive analysis of the 

youth justice system at the local level. 

There are 157 YOTs in England and Wales. Each was ranked according to 

its rate of custody, understood as the proportion of court convictions that 

result in a sentence of detention. High custody YOTs were defined as those 

with a rate of detention within the top quartile; conversely, low custody 

YOTs were considered to be those falling within the bottom twenty-five 

percent. This classificatory scheme provided a total sample (n=78) 

sufficiently large to generate potentially statistically significant findings 

while allowing for a clear margin of difference between the two cohorts of 

YOTs. 
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Data in relation to these two groups were analysed to establish the extent 

of systemic differences between high and low custody areas for a range of 

independent variables that might have an influence on the level of child 

imprisonment. The t-test was selected as the most appropriate statistical 

measurement for determining whether any differences in the means of the 

two samples were statistically significant, using the standard level of 

significance (p=0.05) (Punch, 1998). In the event of a positive finding, it 

was assumed that the difference was unlikely to be due to chance, 

although it is acknowledged that the inference is of necessity uncertain 

(Atkins and Jarrett, 1979). 

The variables considered were to a large extent those suggested as 

potentially fruitful in the earlier analysis of the distinguishing 

characteristics of high and low custody periods and in previous research 

(Bateman and Stanley, 2002; Nacro, 2006a). This element of the study 

might accordingly be considered as part of a process that Greene et al 

(1989) have termed ‘initiation’ in which issues that arise in an earlier part 

of the research feed into later investigation. It permits a comparison 

between findings from exploration of different research questions to 

ascertain the extent to which the same factors can be considered to 

influence fluctuations of custody over time and differentials in the rate of 

custody between different localities. 

The range of relationships explored was constrained in certain respects by 

limitations of the data. YJB figures provide information on the age, race and 

gender of children who come to the attention of the youth justice system 

but do not allow disaggregation by those classifications. It is not possible, 

for instance, to ascertain on the basis of those data how many minority 

ethnic girls are given custodial sentences in a particular area. Such 
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information could only be obtained through extensive primary research 

beyond the capacity of the author for the purposes of the current study. 

These limitations do not however undermine the reliability or validity of the 

conclusions arrived at on the basis of the data that are available. 

2.3.6 Investigating youth justice culture and practice 

Shifts in youth justice culture and practice were explored through a variety 

of mechanisms (research question 6). A critical analysis of documentary 

evidence - government guidance, in particular - was supplemented by 

discussion of relevant academic literature and findings from a survey 

eliciting the views of youth justice professionals. The survey took the form 

of a questionnaire self-completed by staff working in the youth justice 

system - in a front line, managerial or policy capacity – both prior to and 

after the New Labour reforms of 1998. It was designed to elicit 

respondents’ views in relation to any changes in youth justice culture and 

practice over the period in question. 

The questionnaire, attached as appendix 1, included a combination of 

closed and open questions. The former invited responses on a five point 

‘Likert scale’ (Proctor, 2008) which has the advantage of being less onerous 

for those completing the survey and of providing a ready measure of 

respondent opinion than can be analysed quantitatively (Simmons, 2008). 

Given the relatively small number of returns, the analysis was conducted 

using Excel. However, closed questions of this nature also require 

respondents to choose between a limited range of categories and do not 

allow further exploration of why they answer as they do. As a 

consequence, the questionnaire invited free text comments or examples 

for each closed question. A separate section posed a range of 

supplementary open questions to allow a more expansive treatment of the 
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subject. Leading, double-barrelled, and hypothetical questions were 

avoided and respondents were not asked to provide secondary information 

or comment on their understanding of others’ views (Simmons, 2008). 

Responses to the open questions were analysed using a standardised 

‘framework’ procedure (Ritchie and Spencer, 1994), charting key 

quotations to illustrate dominant themes to ensure that the full range of 

responses was adequately captured. Give the relatively small number of 

returns, charting was conducted manually. 

The questionnaire was disseminated initially through the mailing list of the 

London Association for Youth Justice, a practitioner forum within the 

capital. Recipients were requested to pass it on to other professionals with 

the requisite background to establish a ‘snowball’ or network sample; an 

appropriate method where there is no adequate list to use as a sampling 

frame (Sturgis, 2008). While the mailing list extends to professionals 

outside the capital, it is likely that the sample was skewed towards staff 

within the metropolis. It is not possible to ascertain whether a broader 

geographic spread might have elicited different responses. 

The survey elicited twenty-two responses via email or post. While such a 

return is not sufficient to engender confidence that the findings are 

representative, a number of points might be made. First, there is no 

practical way of ascertaining how many staff currently working in the field 

of youth justice will have experience prior to 1998. It is commonly 

understood however that the youth justice reforms led to a substantial 

turnover of staff (Pitts, 2003c). Moreover, given the time elapsed since the 

reforms, natural wastage will have reduced significantly the potential pool 

of respondents. It might be anticipated therefore that a relatively small 

proportion of the current youth justice workforce would meet the criterion 
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for inclusion in the sample. Second, the quantitative data from the closed 

questions demonstrates a very high level of consensus among 

respondents, and for the most part, this was highly critical of the changes 

within youth justice over the past decade. This is relevant since one might 

anticipate that staff who were most unhappy with the direction of reform 

would have been most likely to look for employment elsewhere. In this 

context, one might legitimately conclude that the survey captured a 

reasonable spread of opinion from those remaining professionals with the 

relevant experience – albeit with a disproportionate representation from 

staff in London. It was not possible to confirm the validity of responses, 

but no incentives or rewards were offered for participation in the survey 

and given that completion was anonymous, respondents were unlikely to 

have provided misleading information as to their views. 

An attempt is made, in chapter 12, to confirm the impact of any shift in 

culture through examination of two areas of practice susceptible to 

practitioner influence: the prevalence of breach action for non-compliance 

and recommendations in court reports. Data for both indictors are limited. 

More detailed analysis was possible of the extent of differences on these 

measures between areas of high and low and custody use (research 

question 7). Figures for breach were derived from YJB (2008c) workload 

data, expressed as a proportion of all offences resulting in a substantive 

disposal. They include breaches of anti-social behaviour orders which are 

not, for the most part initiated by YOT staff, but such incidents constitute a 

very small proportion of the total and are therefore very unlikely to 

influence the overall pattern. Analysis of proposals of pre-sentence reports 

was based on a dataset provided by the YJB at the author’s request that 

gives court report recommendations against final disposal. Both sets of 

data were analysed using the t-test for reasons noted above. 
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2.4 Ethical considerations 

Social researchers have a responsibility to approach the search for truth 

from an ethical standpoint, ensuring the project design incorporates ‘a 

principled sensitivity to the rights of others’ (Bulmer, 2008:146). This 

involves being cognisant of any potential for harm directly to research 

subjects or coming about in other ways through the research process. 

Issues arising most frequently are: respect for privacy; confidentiality; harm 

to subjects and researchers; and misuse of data (Bulmer, 2008). Particular 

care must be taken where the research topic is a sensitive one. 

Youth crime is a sensitive issue, but the bulk of the research for the current 

thesis was library based. The sole element of primary research – the survey 

of professionals – did not involve face-to-face contact with respondents or 

the collation of personalised data. The sample moreover could not be 

considered a particularly vulnerable group. Questions were intended to 

elicit attitudes towards developments in youth justice rather than provide 

information on the respondent’s own practice. Informed consent to survey 

completion was integral to the manner of dissemination by which only 

those wishing to ‘opt in’ through self selection completed the 

questionnaire. Confidentiality was ensured since respondents were not 

required to provide any personal details on the questionnaire itself and, 

once returns were received, responses were coded so that the author was 

unable to attribute views to particular individuals. 

While social research can never be entirely objective, in interpreting data 

the researcher has an obligation to represent them accurately and to 

conduct analysis with a ‘reflexive awareness of the impact of their own 
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personal values on the research’ (Respect project, 2004:1). In the current 

study, such scientific values were upheld through: 

• The use of a broad range of divergent sources 

• Transparency in relation to how conclusions were drawn 

• Analysis of data within a wider theoretical framework 

• Elements of ‘triangulation’ and ‘complementarity’ afforded by the 

juxtaposition of an historical investigation and variations between areas 

in the present 

• Acknowledgement of alternative points of view 

• The use a standardised framework for analysis of findings of the survey 

to ensure that the voice of respondents is not lost through the 

imposition of the researcher’s preconceptions. 

The intention is that the reader can, as a consequence, ascertain the extent 

to which the evidence presented justifies the conclusions derived from it. 
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Chapter 3: The context for the rise in youth custody: risk and 

exclusion 

This is all the Einstein you’re ever gonna need … It isn’t rocket science 

but two and two make four: if you didn’t have the wealthy, you wouldn’t 

have the poor (Robb Johnson, 2008) 

Don’t knock on my door if you don’t know my Rottweiler’s name (Warren 

Zevon, 1995) 

3.1 Something changed 

On 6 October 1993, when Michael Howard, then Home Secretary, told the 

Conservative Party conference that ‘prison works’, (Baker, 1996) his intervention 

was widely recognised as signalling a fundamental policy shift from that 

espoused by his predecessors at the Home Office, captured by the aphorism that 

custody was ‘an expensive way of making bad people worse’ (Home Office, 

1990a:6). While Howard’s contribution to the generation of a new punitive 

climate in the early 1990s should not be underestimated the ‘credit’ can not be 

his alone. Nor is this just to point out that a number of high ranking 

Conservative colleagues, ably abetted by Tony Blair, the opposition spokesperson 

on home affairs, also made their mark. The degree of influence of any particular 

set of ideas at a given period, cannot be considered apart from their social, 

economic and political context. The politicians of the day may have been making 

youth justice history, but were not doing so in circumstances of their own 
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choosing (Marx, 1852). Understanding the expansion in the use of custodial 

disposals for children requires an appreciation of the socio-economic and 

political forces that allowed such a rapid change in penal philosophy and 

practice. Such an appreciation is also a prerequisite of any attempt to ascertain 

the extent to which high levels of child incarceration are inevitable given the 

current structure of ‘social relations’ and ‘cultural sensibilities’ (Garland, 2002:6) 

or whether there is scope for ‘reversing the tide’ (Bateman, 2001). 

Nor should we restrict our inquiry to the 1990s for there is a substantial, and 

growing, body of literature that locates significant, and for current purposes, 

relevant change in the decades that preceded the punitive turn in the treatment 

of children in conflict with the law. The characterisation of that transformation 

varies according to the author. For Young (1999), it consists in a transition from 

an inclusive society to an exclusive society; Beck (1992) posits the supersession 

of early modern structures based on collectivism by late modern individualism, in 

which meaning and identity are increasingly shaped by responses to risk; for 

Reiner (2007), the focus is the triumph of neoliberal free market economics over 

Keynsian modes of economic governance; Hobsbawm (1995:320) describes a 

‘cultural revolution’ that marked the end of a brief ‘golden age’ and the inception 

of a new era of ‘decomposition, uncertainty and crisis’ (Hobsbawm, 1995:6). 

But what differentiates these various accounts is almost certainly less significant 

than what they have in common. They all identify a radical destabilisation within 

Western industrial societies, originating between the mid 1960s and the early 

1970s, that has defined the subsequent period. That same process of 

transformation, it has been argued, has made a casualty of ‘penal modernism’ 

whose (relatively short lived) axiom had been that intervention through the 

criminal justice system ought to be rehabilitative rather than retributive, inclusive 

rather than excluding (Garland, 1995). The abandonment of that, and associated, 
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certainties laid the ground for what, in due course, would be a substantially 

harsher treatment of offenders in general and children in trouble in particular. 

Let us turn to an overview of the developments that were to have that effect. 

3.2 Patterns of consumption and production 

Young (1999) helpfully distinguishes changes in the site of consumption from 

those in the site of production; he is critical of writers of the left, such as Harvey 

(1989; 2005), who locate the significant shift in the economic crises of the 

1970s, and those of the right, such as Wilson (1975) who focus on the ‘cultural 

revolution’ (Hobsbawm, 1995) of the previous decade and, as a consequence, 

identify the crucial turning point at a somewhat earlier date. In reality, although it 

is useful to treat the spheres separately, the two are inextricably linked since the 

social and cultural superstructure is ultimately shaped, though not directly 

determined, by the material, productive, base (Callinicos, 1989). Changes in both 

spheres are thus reflections of shifts in the underlying market forces. As Garland 

(2002:78) would have it: 

Directly or indirectly, all the major transformations of the second half of 

the twentieth century can be traced back to the process of capital 

accumulation and the unceasing drive for new markets, enhanced profits 

and competitive advantage. 

Focussing initially on the site of consumption, Young describes the development 

of a ‘culture of individualism’ (1999:50), consequent to an increasing diversity of 

lifestyle and an expanding choice of consumer goods, both predicated in turn on 

growing material production in the first world. Following the end of the second 

world war, the mass availability of consumer durables that had previously been 

the preserve of the wealthy led to many working class people enjoying lifestyles 

widely regarded as ‘affluent’ by standards of earlier generations (Galbraith, 
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1999). While consumerism had always been a sine qua non of the capitalist mode 

of production (Harman, 2004), it began to assume a different quality so that by 

the latter part of the twentieth century shopping had become one of the most 

significant leisure pursuits for those who could afford it as well as large numbers 

of those who could not. 

Every holiday families are deluged with special offers about buying sofas, 

DIY and cheap electrical goods. Boxing Day and Easter Monday, once days 

of traditional leisure pursuits, now see record crowds in shopping 

centres. Sunday trading has turned the one day of the week where 

traditionally little commercial trade was performed into the second 

busiest shopping day of the week in Britain … [T]ired from working in and 

outside the home? Treat yourself to a day at the spa. Or a new top, or just 

some chocolate (German, 2007:67). 

Rising geographic mobility, in part a result of urbanisation but also a 

consequence of the spread of mass transport and private motor vehicles, 

facilitated the previously unknown phenomenon of commuting. This in turn 

contributed to, and was reinforced by, a steady reduction in household size from 

3.4 to 2.7 persons between the first third of the century and the early 1990s 

(Garland, 2002). That trend was itself a by product of the expansion in further 

and higher education, higher incomes, greater longevity, patterns of 

immigration, and above all the entry of women into the labour force in 

unprecedented numbers: between 1975 and 1998, the employment rate for 

twenty-eight year old women increased from forty-two to sixty-nine percent 

(Desai at al, 1999). It is hard to underestimate the impact of this particular 

change. In 2006, it was claimed that the growth in female employment had 

contributed more to the rise in global gross domestic product in the past two 

decades than the world’s two fastest growing economies, China and India 

(Economist, 2006). A further significant outcome was to undermine the concept 
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of the family wage, by which the labour market had previously prescribed 

expectations of gender and family form (Fraser, 2003). 

This ‘extraordinarily dissolution of traditional norms, textures and values’ 

(Hobsbawm, 1996:40) implied a substantial social and cultural disjuncture as 

‘communities of fate’ gave way to ‘communities of choice’ (Garland, 2002:89). 

The changes necessitated people coming together in new ways that were not 

necessarily defined by shared territory, common patterns of employment, and 

traditional family structure. For Young (2001:27-28), the consequence of these 

new arrangements was widespread ‘ontological insecurity’ in the ‘sphere of 

recognition’. Erstwhile solidarities were in large part undermined by the ‘culture 

of individualism’ since self-identity was no longer founded on a bedrock of 

biographical continuity but was instead subject to processes of pluralisation and 

fragmentation. These developments, it is argued, are in effect synonymous with 

society becoming more risk-averse. Young (1999:69-71) documents what he 

considers to be the six key aspects of that process: 

• The objective level of risk to which citizens are exposed has risen 

• The growth of the media and the democratisation of knowledge and 

information leads to the world being revealed as more risky to those who live 

in it 

• The above two developments are exacerbated by a reduced tolerance for risk, 

particularly in relation to violence and incivility in public space or the 

domestic sphere 

• The increasingly heterogeneity of communities entails a reduction in what is 

known about neighbours, work colleagues or chance encounters. The 

behaviour of others becomes less predictable than hitherto generating ‘a 

greater wariness in an actuarial stance towards others’ (Young, 1999:70) 
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• Despite risk aversion being motivated by a desire for greater certainty, the 

level of risk for any individual, and its nature, becomes increasingly 

uncertain: the consensus among experts, for instance, that characterised 

earlier periods is increasingly hard to determine 

• The presentation of risks by the media focus on those which are more likely 

to engender public interest. The potential for permanent ‘moral panic’ 

(Cohen, 2002) is accordingly greatly enhanced and fear is frequently 

exaggerated. 

But this is just one half of the story. As noted previously, developments in the 

site of consumption can to a large extent be understood as shifts in market 

relations, described from a social and cultural perspective. Those shifts were 

however overlain by a further distinct economic transformation that in turn had a 

profound effect on the way in which they social and cultural change was 

experienced. Economic crisis, and the political and fiscal responses to it, was to 

lead, as one leading critical commentator has put it, ‘to the financialization of 

everything’ (Harvey, 2005:33). What has more recently become known as 

neoliberalism (Harman, 2008a; Harvey, 2005; Dumènil and Lévy, 2004) has had 

profound implications way beyond the sphere of production narrowly 

understood. 

The roots of contemporary consumer culture predate neoliberal 

dominance, but it has now become hegemonic. Aspirations and 

conceptions of the good life have become thoroughly permeated by 

materialist and acquisitive values (Reiner, 2007:2). 

With theoretical articulation provided by the economic monetarism of Milton 

Freidman and the Chicago school, the neoliberal project found its political 

champions in the right wing governments of Margaret Thatcher in Britain and 

Ronald Regan in the United States during the late 1970s and early 1980s. It 
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quickly assumed global dominance in subsequent years, visiting various forms of 

economic and social ‘shock’ upon a growing proportion of the world’s 

populations as ‘disaster capitalism’ was exported from the core to the periphery 

(Klein, 2007). 

There is debate about the precise nature of the neoliberal phenomenon (Harman, 

2008a; Lapavitsas, 2005; Shaikh, 2005; Harvey, 2005), but the general contours 

with which it is associated are relatively easily discerned (Campbell, A, 2005; 

Arestis and Sawyer, 2005). As the world entered structural crisis in the 1970s, 

leading to diminished growth rates, and simultaneous rapid increases in both 

unemployment and prices, the ‘Keynsian compromise’ that had prevailed during 

the ‘golden age’ was progressively, and unceremoniously, abandoned 

(Hobsbawn, 1995; Dumènil and Lévy, 2005). 

The number of households in the United Kingdom with no person in paid 

employment rose from four percent in 1968 to just over eight percent in 1997 

before peaking at slightly short of twenty percent in 1992 (Dickens et al, 2001). 

While the rate of unemployment has fallen in the subsequent period, there has 

been a substantial, if not irreversible, long-term decline in manufacturing from 

thirty-one percent of total production in 1961 to less than eighteen percent in 

2001 (Hardy, 2005). The latter change has been accompanied by a tendency 

towards flexible labour markets in which: 

the notion of the stable, predictable, professional career is eroded, as 

relationships between capital and labour are individualised and 

contractual labour conditions escape collective bargaining 

(Castells, 2006:9). 

This image of the ‘disposable worker’ (Harvey, 2005:169) is frequently 

conceptualised as a human consequence of financial deregulation that allows 
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capital to ‘move from one side of the world to the other in seconds’ (Holloway, 

1996:125) and encourages the encroachment of private finance into areas of 

service delivery from which it had been excluded (Monbiot, 2001; Drakeford, 

1999; Taylor, 1999). The shrinking, more highly integrated, world that such 

developments imply is to all intents and purposes the culmination of a range of 

processes commonly described as globalisation, although the use of the term in 

that context is contested (Klein, 2007; Stiglitz, 2003; Dumènil and Lévy, 2005). 

One telling indicator of how this ‘runaway world’ (Giddens, 1999) has impacted 

on its citizens is that income inequality in the United Kingdom has, in the last 

twenty years, risen by twenty-eight percent (Reiner, 2007). Between 1981 and 

1991, the number of workers earning less than the average wage rose from 

900,000 to 2.4 million while those earning twice the national average grew from 

1.8 to 3.1 million, leading to a ‘concentration of disadvantage’ (Pitts, 2008: 58). 

Nor can those most adversely affected by the economic maelstrom, any longer 

seek to rely on the social wage, since one of the defining cannons of 

neoliberalism is that there should be a progressive ‘withdrawal of the state from 

social provision’ (Harvey, 2005:161), although the extent of that withdrawal 

varies significantly from one part of the globe to another (Cavadino and Dignan, 

2006) and the absolute limits to the process in practice are contested (Harman, 

2008a: Shaikh, 2005). Privatisation represents one mechanism through which the 

fabric of the welfare state is disrupted, but even where service delivery remains 

in public hands, the introduction of market mechanisms, contestability, and 

actuarial managerial techniques combine to undermine the provision of ‘social 

benefits that do not command an adequate market price’ (Reiner, 2007:5). 

Young (1999:6) notes that the twin developments described above, the rise of 

individualism on the one hand and the neoliberal transformation of labour 

markets on the other, are mutually reinforcing: the creation of ‘zones of personal 
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exclusiveness’ is bolstered by the rise of social exclusion. Two forms of 

insecurity, economic and ontological, become inextricably intertwined (Young, 

2001): the individual as consumer, and citizen, is simultaneously an individual in 

the market place, constrained by the cash nexus and confronting a ‘capitalism 

unleashed’ (Glynn, 2006). In both cases, others become sources of risk and 

competition against whom risk aversive strategies are required as insurance. 

Before considering the implications of these changes for understanding deviant 

behaviour and responses to it, three points that emphasise the nature of the 

material basis of the changes are in order. First, it might be noted that the 

account of risk presented here as a significant determinant of societal norms, 

political manoeuvring, and mechanisms of governance, differs in important 

respects from Beck’s (1992) formulation of the ‘risk society’. The latter posits 

that a ‘reflexive modernisation’ (Beck, 1992:12) of industrial society has 

effectively supplanted an overriding concern to expand the production of wealth 

with a recognition that the consequences of modernisation themselves engender 

considerable risks. The production of goods has thus given way to the avoidance 

of ills. Moreover, risks are considered to exhibit something of a tendency to 

globalisation; in the case of pollution or climate change, for instance, class 

position is no guarantee against the adverse effects of technological progress. As 

a consequence, the ‘reflexive’ individual adopts an increasingly risk averse 

stance towards his or her fellow citizen that fatally undermines collectivism and 

solidarity. This analysis, while sharing some affinities with Young’s description of 

changes in the site of consumption, is not integrated in the same way to an 

account of changes in the economic order that run alongside, and reinforce, the 

shift to individualism. It is idealistic in the sense that the logic of production at a 

certain point of development is understood to give rise to a set of ideas that 

allow reflexive subjects to supersede that logic through the power of reason 

(Taylor, 1999). For this reason, it is less persuasive than an account that does not 
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grant such autonomy to the realm of ideology. Moreover, and relatedly, Beck 

tends to underestimate the extent to which risks are distributed on the basis of 

socio-economic location. While environmental risks, such a climate change, have 

an undeniable global significance, it is nonetheless clear that wealth and power 

afford considerable protection from the worst effects to certain strata of the 

population (Department for International Development, 2008; Monbiot, 2007). 

An account of the changes that gives a priority to material causes, such as that 

offered by Garland (2002) or Reiner (2007), is thus to be preferred. 

Secondly, Matthews (2002) takes Garland to task for failing to engage with the 

question as to whether or not the changes described amount to an epochal 

change, as for instance in a progression from Fordism to post-Fordism. He 

suggests that this omission makes it difficult to specify causal processes or 

explain how such processes relate to each other. The presentation within this 

thesis is also agnostic in this regard. It is of course true that determining 

whether cumulative quantitative changes are such as to constitute a qualitative 

revolution, and spelling out the forms of social relations involved in any such 

structural shift, will have significant implications for one’s view of the longer 

term direction of social, political, and economic change. But providing that the 

logic and dynamic of the quantitative changes are spelled out with sufficient 

clarity, it does not follow that a failure to make that determination necessarily 

invalidates the relevance of the account in terms of explaining the historical rise 

of actuarial, and more punitive, forms of justice and the (relatively) short-term 

prospects for reversing such trends. It is such an explanation that is required in 

the current context. 

Moreover Garland’s reluctance to pin his colours to the mast in this respect 

seems to reflect a certain scepticism on his part that the form of social 

organisation which he is attempting to describe is quite as distinct from 
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modernity as other commentators would have us believe. In this context, an 

account like Reiner’s (2007) which focuses on neoliberalism is instructive for at 

least two reasons. It serves to emphasise that the ideology at the heart of the 

project was developed as a strategic option for the capitalist class well before the 

economic crises that led to the abandonment of the teachings of Keynes. It was, 

in other words, regarded by its creators as a different way of managing existing 

social relations that would shift the balance of class forces, rather than yield a 

transformation to a totally different form of social organisation. Similarly, radical 

accounts of the rise of the welfare state produced before neoliberalism and anti– 

welfarism became established as economic orthodoxies (Gough, 1979; and 

despite their political differences, Miliband, 1969, and Poulantzas, 1973) 

recognised tensions within the political economy of the ‘golden age’ that made 

some withdrawal of the state inherently likely in the event of the onset of major 

structural crisis. In other words, the potential for an undermining of welfare was 

to a certain extent a predictable (and predicted) consequence of the relations of 

production that had given rise to it. 

Further, the interventionist response of governments across the globe to the 

‘credit crunch’ bears stark witness to the limits of market deregulation and the 

retraction of the state (Harman, 2008b; Lapavitsas, 2008), highlighting perhaps a 

previous tendency to overstate the extent of the changes in the sphere of 

production and to underestimate some of the continuities. 

While the neoliberal agenda was, in general, pursued with considerable vigour 

from the mid-1970s onwards, the overall direction of travel was not 

incompatible with state intervention where that was considered to be 

advantageous to the accumulation of profit. For instance, the United States 

government, perhaps the most vociferous advocate of the inevitably of the 

retraction of the state, bailed out Chrysler in 1979, the Savings and Loan 
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Associations in the mid-1980s, and the Long Term Capital Management hedge 

fund in 1998 (Panitch and Gindin, 2004). Indeed, levels of state expenditure, 

including that on welfare, continued to rise in most economically developed 

countries throughout the 1980s and beyond (Hirst and Thompson, 1999; Glynn, 

2006). 

In these circumstances, one might be tempted to conclude that it is better to 

describe the shifts described in this chapter, while of extraordinary significance, 

as representing a change of phase rather than of epoch. 

Finally, while Young allows for an important interaction between the sites of 

consumption and production, it seems clear that, for him, the rise of 

individualism is determined by lifestyle diversification and increased consumer 

affluence. It is not clear however that the augmentation of choice would have 

resulted in an erosion of solidarity unless propelled in that direction by economic 

crisis. Indeed there is evidence that, in its early flowering, the breakdown of old 

social and cultural constraints was not inconsistent with a continued 

commitment to collectivism. 

The United Kingdom, for instance, saw substantial rises in trade union density 

after the watershed events of 1968 until the advent of Thatcherism (Harman, 

1998; Lindsay, 2003). The development of the women’s movement too was not 

initially conceived of in terms of identity politics; indeed the term ‘women’s 

liberation’ was adopted as an indication of solidarity with anti-colonial and other 

radical movements (German, 2007). Arguably, the trajectory of feminism can only 

be fully understood by considering its development from the early 1970s 

onwards in the context of the neoliberal inspired destruction of large swathes of 

jobs traditionally occupied by men, and the ensuing competition between the 
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sexes in the market place and in Young’s ‘sphere of recognition’ (Farudi, 1993; 

2000). 

It is accordingly significant that while many commentators, including Reiner 

(2007), Garland (2002) and Young (1999), date the onset of the economic change 

from the oil crisis of 1973, it is not unusual for economists (Brenner, 2002) to 

locate the origins of the shift towards neoliberalism somewhat earlier. The rate 

of profit exhibited a sudden (and what proved to be a long-term) fall from the 

mid-1960s, after two decades of successive rises, rapidly leading to a 

questioning of the Keynesian orthodoxy. The subsequent 1973 crisis, was thus 

not the first moment of economic transformation; rather it constituted a ‘tipping 

point’ (Gladwell, 2001) at which the developing critique of state interference in 

the economy reached a critical mass. On such accounts, the realisation of 

individualism as a dominant perspective is much more closely aligned to changes 

in the site of production than Young appears to allow. 

3.3 Implications for crime and deviance 

Whether a shift of phase or change of epoch, it was associated with a dramatic, 

and unprecedented, rise in crime. The number of offences recorded by the police 

had remained relatively stable from the 1850s to the 1920s. The depression era 

of the 1930s coincided with the onset of a sustained increase that continued 

through to the early years of the Second World War (Reiner, 2007). During the 

decade following the cessation of hostilities, there was no definite trend, but 

from the late 1950s the picture changed suddenly (Reiner, 2007). 

Between 1964 and 1975, recorded crime doubled and the rate of increase was 

sustained in the period up to 1990 (Garland, 2002). The police recorded 669,000 

offences in 1958, but that figure rose to a peak in 1992 of 5,383,000. The 

growth is more marked when demographic change is taken into account: in the 
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former year, there were 1,500 offences per 100,000 in the total population; by 

1992 there were 10,500 (Taylor, undated). 

Young (1999) attributes this explosive growth in recorded criminality explicitly to 

a rise in relative deprivation, in combination with the development of an ethic of 

individualism. Deliberately echoing Robert Merton’s (1938) account of the origins 

of crime as a product of ‘strain’, he suggests that: 

crime occurs where there is cultural inclusion and structural exclusion …. 

[I]t is not material deprivation per se, nor lack of opportunity which gives 

rise to crime, but deprivation in the context of … [a] culture where 

meritocracy is exhorted as open to all (Young, 1999:81). 

Importantly, on this view, economic insecurity coming, as it did, in the wake of 

the ‘golden age’ in which opportunities had increased and margins of inequality 

narrowed, operated to exacerbate perceptions of subsequent economic exclusion 

because legitimate expectations of further reductions in relative deprivation were 

denied. Accompanied by a growing culture of pluralism and fragmentation, the 

result was a breakdown in ties that had previously woven individuals ‘into social 

textures’ (Hobsbawm, 1995:334). 

Garland (2002) notes that the picture in crime in England and Wales was 

reflective of a pattern across Western industrialised nations, suggesting a causal 

link with the coming of late modernity. The increased susceptibility to crime, he 

argues plausibly, can be linked to an array of social and economic changes, 

among which the most significant are: 

• Increased opportunities for offending as a consequence of the expansion in 

consumer goods 
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• Reduced situational controls as neighbourhoods were progressively 

populated by individuals who were not socially and economically integrated 

as they had been in previous generations and homes that were increasingly 

left empty during the day as a consequences of changes in patterns of 

employment 

• A relaxation of informal social controls as public spaces became less well 

supervised, and deference for traditional forms of authority was eroded. 

Young (and by implication those who tell a similar story) has been criticised for 

taking the reality of rising crime at face value (Yar and Penna, 2004). Despite the 

fact that he devotes attention to discussing some of the myriad ways that crime 

is socially constructed, he nonetheless, it is suggested, accepts too uncritically 

the pattern portrayed in official crime data despite the ‘manifold reasons why 

criminologists have come to look upon such empirical generalisations about the 

“reality of crime” with considerable scepticism’ (Yar and Penna, 2004:539). 

It is, of course, true that figures for recorded crime ought to be approached with 

due caution (Muncie, 1996; Bateman, 2006a), as Young himself has argued 

(Taylor, Walton and Young, 1973; Young, 2004). Moreover, there are good 

grounds for supposing that at least some of the rises in figures from the late 

1950s through to, perhaps, the mid/late 1970s were an artefact of increased 

reporting to the police rather than any necessary growth in criminality. The 

period was, as noted above, characterised by the spread of consumer goods 

whose value was such that their loss would be more likely to be reported. The 

corresponding expansion in insurance cover for home contents was also a factor, 

as a police report became a precondition of claiming in the event of a theft or 

burglary. According to the General Household Survey, while reported burglaries 

doubled during the 1970s, victimisation increased by just twenty percent (Reiner, 

2007). But while such changes might go someway to explain rises in reported 
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crime up to the 1980s, from that date onwards the discrepancy in trends given 

by victimisation surveys and police figures began to narrow, demonstrating a 

closer correspondence in the rising trends depicted by both set of data (Reiner, 

2007). 

There are in any event, other reasons for considering that the ‘growth of crime in 

this period is a massive and incontestable social fact’ (Garland, 2002:90). While 

the relationship between the economy and the level of criminality is complex and 

contested, it is barely credible that changes in former sphere of the magnitude 

described in the current chapter would not be reflected in some manner in the 

latter (Taylor, 1997). Box’s (1987) review provided evidence of a relationship 

between inequality and property crime which is arguably confirmed by Fields’ 

(1990) more recent finding of an inverse correlation between acquisitive 

offending and personal consumption (updated in Taylor, undated). 

Perhaps more telling than the statistical correlations is the plausibility of the 

account of the simultaneous rise in reported crime across the industrialised 

world as against any other credible explanation. As Reiner (2007:109) puts it: 

The emergence of a globalised neoliberal political economy since the 

1970s has been associated with social and cultural changes that were 

likely to aggravate crime [emphasis added]…. The spread of consumerist 

culture, especially when coupled with increasing social inequality and 

exclusion, involved a heightening of Mertonian ‘anomie’. At the same 

time, the egoistic culture of a ‘market society’, its zero - sum, ‘winner – 

loser’, survival of the fittest ethos, eroded conceptions of ethical means 

of success being preferable, or of concern for others limiting 

ruthlessness, and ushered in a new barbarism. 
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It is of course true that recorded crime, as well as self-reported victimisation, has 

shown substantial falls from around the mid-1990s (Jansson et al, 2008), the 

reasons for which are as yet unclear (Young, 2004). While a fall in the rate of 

long-term unemployment is likely to represent a partial explanation, other 

economic factors have not changed significantly (Deadman and McDonald, 

2002). This most recent trend is however a timely reminder that it would be 

unwise to assume that ‘high crime is inevitable and immutable’ (Zedner, 

2002:350). These latest developments notwithstanding, it seems reasonable to 

assert that the onset of economic liberalisation was associated with a significant 

surge in the rate of crime. Moreover, as Young (1999) points out, by historic 

standards, the level of criminal victimisation remains extremely high. 

It is worth noting in passing that while the reality of a sustained rise in crime as a 

social fact is a central part of the story, the corresponding account of changes in 

the framework of crime control, outlined below, does not necessarily depend 

upon it. Increased ontological insecurity and a general perception that crime is 

spiralling upward are adequate foundations upon which to posit a dramatically 

new repertoire of responses to the control of deviant behaviour. Zedner (2000) 

argues for example that the ‘pursuit of security’ has tended to become 

increasingly disassociated from the level of crime, and it does appear that the 

recent reduction in the risk of victimisation has not been accompanied by any 

easing in the desire to reduce risk. It is moreover clear that fear of crime is not 

an accurate gauge of the risk of victimisation (Moley, 2008). 

No doubt it is possible to provide an explanation of the drive to security that 

does not rely on there having been a sustained rise in crime from the late 1950s. 

But then a separate account of why police recording, and victimisation surveys, 

both demonstrate such a rise would be required. It seems prudent to conclude 

that the rising trend depicted in police statistics reflects, at least in part, an 
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underlying increase in criminality and that this increase in turn contributed to an 

enhanced fear of crime, however exaggerated. Similarly, while the development 

of crime control policy cannot simply be read off from changes in the crime rate 

(Pratt, 2007), one might suppose that the raised level of offending, as one of a 

range of significant contextual changes associated with the period of economic 

liberalisation, was not irrelevant to the process. 
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Chapter 4: The context for the rise in youth custody: the 

emerging culture of control 

Efficient and effective ‘management’ of the offending population 

was now to the fore, legitimated by the rediscovery that ‘something 

works’ – that ‘something’ being the infliction of a ‘just measure … 

of pain’ (Newburn, 2002:453) 

4.1 Normalisation of crime and a decline of tolerance 

An immediate consequence of the ‘normalisation’ of crime, wherein the 

risk of victimisation becomes a day-to-day reality for the denizens of many 

towns and cities, was to expose the failure of the criminal justice system to 

prevent that risk. The emergence of a rather different administration for 

the control of crime, and of a set of radically altered precepts on which that 

administration was based, were logical outcomes. The emerging framework 

is manifested in a variety of ways. Perhaps most significantly, rehabilitation 

as one of the main rationales for criminal justice intervention has given way 

to a concern with managing risk, public protection, speed of processing, 

and increased surveillance. This ‘new penology’, as one seminal analysis 

has termed it, increasingly relies on actuarial forms of justice: ‘the task is 

managerial not transformative’ (Feeley and Simon, 1992:452). 

For Young (1999), the crux of the matter is that as risk, and the perception 

of risk, have increased, so the tolerance of difference has reduced. The very 

normality of crime makes the search for causes of delinquency, and ways 
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of treating them, less attractive. The restricted role for the apparatus of 

crime control is accordingly focused on preventing opportunities for 

misbehaviour and minimising risk; a strategy of damage limitation (Young, 

1995). While modern society is marked by an inclusivity in which the 

‘deviant other’ is to be rehabilitated until ‘he or she is like one of us’ 

(Young, 1999:5), late modernity is exclusive in the sense that there is no 

longer a clear distinction between the ‘deviant other’ and ‘us’. Intolerance 

arises because a tolerant (or ‘no fault’) approach to crime is predicated on 

a safety net of economic security, solidarity and consensus (Douglas, 

1992). It is precisely these material foundations that have been lost. 

Garland (2002) traces the decline in support for what he terms penal-

welfarism from the mid-1970s. Paradoxically, the assault came on two 

fronts. On the one hand, a radical critique, arising from within the 

framework of welfarism itself, focused on the treatment model’s tendency 

to pathologise individuals and its propensity to ignore the social and 

economic context for crime. Intervention justified on the basis of welfare 

accordingly risked ‘glossing the harsh realities of punishment with a 

benign, paternalistic veneer’ (Garland, 2002:55). The other front, led by 

right wing commentators such as James Q Wilson (1975), condemned the 

welfarist approach for being insufficiently tough to provide genuine 

disincentives to criminality. 

Both negative assessments were bolstered by the development of a 

‘nothing works’ (Martinson, 1974) mentality that rapidly began to infect 

academics, policy makers and practitioners alike, as a flow of research 

suggested that the treatment paradigm had simply failed (Rothman, 1974; 

Brody, 1976). 
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The result was a radical transformation of the assumptions that had 

informed the trajectory of penal development for much of the modern era. 

When it came, the ‘decline of the rehabilitative ideal’ (Allen, 1981) was 

sudden, and apparently irresistible, even though it would have been 

unthinkable just a decade or so earlier. Garland rightly questions whether 

the power of critique alone was sufficient to effect the seismic shifts that 

he describes. After all, negative evaluations of criminal justice intervention 

were not new, and might have been dismissed as problems of 

implementation rather than paradigm failure. Moreover, Martinson’s (1974) 

famous review did not, despite the manner in which it is commonly 

represented, declare that nothing worked but, less dramatically, that robust 

evidence for intervention having a consistent rehabilitative effect was 

lacking. The various elements of criticism had the impact they did precisely 

because of the broader context that knotted them together; a context that 

included an increased level of criminal victimisation. So while shifts in the 

material conditions encouraged the critique that led to disillusionment with 

the rehabilitative agenda, the socio-economic landscape also gave shape to 

what filled the ideological space vacated by the treatment paradigm. As 

Garland (2002:48) puts it: 

Much of the effectiveness, and indeed the plausibility, of 

correctional practices such as … probation counselling … depended 

upon their ability to connect the offender with the world of work 

and domestic stability. In a period of full employment, expanding 

welfare services and relatively generous benefits, correctional 

practices of this kind came to be widely regarded as feasible and 

desirable. As subsequent experience has shown, the same attitudes 

do not tend to obtain in economic situations that are more 

recessionary and insecure. 
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Late modernity sees the substitution of the rehabilitative ideal by a 

neoliberal culture of control that, according to Garland, demonstrates an 

interlocking and mutually reinforcing range of indices, the most important 

of which for current purposes are the following: 

• The re-emergence of expressive justice that permits the imposition of 

punitive sanctions as an end in their own right rather than requiring 

legitimation in terms of their therapeutic impact 

• The emotional tone of crime policy evident in media and political 

debate changes from a confident assurance that the battle against 

crime was making progress to an overarching assumption that crime is 

a major, and largely insoluble, social problem. Discussions once 

framed in dispassionate terms, with a certain degree of understanding 

for disadvantaged individuals more likely to come to the attention of 

the criminal justice system, is supplanted by stereotypical imagery of 

dangerous classes 

• The return of the victim tends to undermine the notion of the criminal 

justice system as arbiter of the public interest. As the interests of 

individual victims increasingly take centre stage, measures of 

punishment, incapacitation and exclusion are justified in the name of 

giving expression to the victim’s pain and deterrence. This imperative 

assumes that ‘being “for” victims automatically means being tough on 

offenders’ (Garland, 2002:11) 

• Public protection leads increasingly to preventive sentencing and 

various forms of public identification of individual offenders. 

Community supervision is no longer informed primarily by a social 
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work ethic, but instead is concerned largely with risk management and 

monitoring. The social work functions of agencies who deliver such 

interventions are thereby undermined as their role becomes one of ‘law 

enforcement’ (National Probation Service, undated) 

• Politicisation and a new populism ensure that the development of 

responses to the control of crime is politically charged and has at least 

one eye on how it will play with the electorate. Penal expertise is 

disregarded and (perceived) public sentiment becomes the main point 

of reference (Nacro, 2005a) 

• The transformation of criminological thought tends to eschew the 

discipline’s previous concern with concepts that sought to identify the 

causes of deviance in various forms of maladaption or social injustice. 

As faith in the ability to reintegrate offenders abates, the focus of 

criminological discourse switches to the criminal act and how it might 

be prevented on the one hand (Cohen and Felson, 1979) or to internal 

or external control (Hirshi, 1969; Gottfredson and Hirschi, 1990) on the 

other 

• New management styles and working practices characterise the 

neoliberal approach to the delivery of all public services, not least the 

control of the crime. The development of national standards and risk 

management tools, the external imposition of targets, and the 

establishment of inspection regimes, severely constrain practitioner 

discretion, encouraging mechanistic responses (Pitts, 2001) 

• The reinvention of the prison has stood on its head the penal modernist 

assumption that custody was a necessary, and generally 
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counterproductive, evil to be used as a last resort. While the previous 

regime had sought to make imprisonment a reformative experience – 

albeit with limited success – the rising use of incarceration is in the new 

era justified as a mechanism for punishment and incapacitation. 

Whether these indices reflect precisely changes in the framework for the 

control of crime is an empirical question, a detailed examination of which 

is beyond the scope of the current thesis. There is however widespread 

agreement that at least some elements of this ‘loosely bounded and 

differentiated structure’ (Garland, 2002:20) of a new culture of control 

accurately describe the trajectory of criminal justice policy and practice 

since the mid-to-late-1970s. 

No doubt, the processes are not so pronounced in all jurisdictions and the 

framework appears to apply most specifically to the United Kingdom and 

the United States (Zedner, 2002). Nonetheless, it is fairly clear that here 

there has been a rapid politicisation of crime control. Law and order did 

not feature in any British party’s election manifesto between the end of the 

World War 2 and 1970, but from that point onwards became a staple of the 

Conservative’s attempts to appeal to the public (Downes and Morgan, 

2002). The elections of Margaret Thatcher in Britain and Ronald Regan in 

the United States represented a significant acceleration of the process and, 

henceforth, the presentation of crime as a social problem, and the nature 

of the solutions to be adopted, has generated something of an arms race 

on the issue of law and order and a blurring of the left and right (Tonry, 

2004; Pratt, 2007). Such politicisation inevitably contributes to, and is 

influenced by, changes in the tone of debate which is increasingly 

dominated by public protection, actuarial containment, and punishment 

(Bottoms, 1995a). The reach of criminal justice policy is extended as a 
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consequence so that some commentators to refer to a process of 

‘criminalising social policy’ (Rodger, 2008). Simon (2007) has gone much 

further, advancing the position that in America, at least, society is 

increasingly ‘governed through crime’. 

The advent of a new public management, as a constraining influence on 

criminal justice policy and practice, is likewise difficult to deny (McLaughlin 

and Muncie, 1994). While to term it a ‘permanent revolution’ (McLaughlin 

et al, 2001) might be to limit unnecessarily future possibilities, such 

hyperbole effectively conveys the extent to which an audit culture has 

infused the administration of crime control with discourses of best value, 

performance targets and time limits. System success is measured more ‘by 

what it does than by what it achieves’ (McLaughlin and Muncie, 1994:137). 

Most pertinently for current purposes, the dramatic expansion in the use of 

custody is testimony to a new found determination across the developing 

world to be tough on crime. Interestingly, Roger Matthews (2002; 2005), a 

leading sceptic in regard to the idea that there has been a punitive turn, 

argues that the pattern of incarceration does not after all fit with the 

purported explanation: 

Despite all the ‘get tough’ rhetoric … during the Thatcherite 1980s, 

the number of people sent to prison annually at the end of the 

decade was less than in 1980 (2005:190). 

This poses something of a difficulty since the rise of neoliberal 

governments, among which Thatcher’s is frequently assumed to be the 

archetype, is supposed to have been a prime mover on the road to more 

punitive sentencing. The suggestion raises in other words a problem of 

what, in a related context, Pitts (2008:70), has called ‘historical 
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propinquity’. Matthews gives no figures and cites no sources in either of 

these two articles for his contention. Moreover, as he acknowledges 

elsewhere (Matthews, 1999), the prison population in England and Wales 

did grow under Thatcher, from 42,000 in 1980 to 48,000 ten years later 

(Newburn, 2007). As shown in table 4.1, receptions into prison under 

sentence also rose rapidly up to 1985 before declining substantially over 

the next four years. 

Table 4.1 

Receptions into prison under sentence 1979–1989 

(Source: Home Office 1988; 1990b) 

1979 74,079 

1980 75,896 

1981 88,110 

1982 94,377 

1983 93,414 

1984 92,810 

1985 96,189 

1986 86,153 

1987 86,258 

1988 81,836 

1989 76,430 

The decline continued over the next two years so that, in 1990, the number 

of individuals received into custody had fallen to 67,510 - below the level, 

as Matthews (2005) notes, for the year in which Thatcher took power 

(Home Office, 1990a). Moreover, when changes in the size and 

composition of the general population over the same period are factored 

in, the custodial expansion during the 1980s appears less sharp than the 

bare prison statistics imply (Matthews, 1999). 
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The pattern is thus more complex than might be assumed either from an 

uncritical acceptance of Garland’s (2002) account or from the suggestion 

that might be derived from some of Matthew’s writing (2005) of a falling 

prison population under Margaret Thatcher. 

Certainly Matthew’s own review of trends of imprisonment confirms: 

the uneven and changing nature of prison populations …. [T}he 

type of explanation that might accord with the developments of one 

sub-group might not apply very well to others (Matthews, 1999:85). 

One such sub-group is children. Matthew’s objections to regarding the 

Thatcher era as an undifferentiatedly punitive one have a particular 

resonance in relation to youth justice since custodial sentences for this 

younger age group fell sharply, and consistently, under Thatcher’s 

premiership. While there is evidence that the criminal justice system in 

England and Wales showed signs of the developments that Garland equates 

with the indices of a new administration, it did not look at all like that from 

the perspective of the children in conflict with the law where developments 

during the 1980s were radically different. If the social, cultural and 

economic shifts discussed in the previous chapter are to play an 

explanatory role in the rise of youth incarceration, some analysis of that 

different trajectory is required. Such an account is offered in the next 

chapter and beyond. Before turning to that issue, however, a few words on 

the relationship between the crime and the use of custody are in order. 

4.2 The relationship between custody and crime 

For some criminological theorists of the right, the relationship between the 

level of crime and structural conditions is at best tenuous. Charles Murray 

(1997) for instance, argues that the rise in crime in England and Wales from 
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the mid-1950s onwards, far from reflecting the social and economic 

changes considered in the previous chapter, was a straightforward 

consequence of an unfortunate shift in the ‘elite wisdom’ about 

appropriate responses to lawbreaking. 

The 1950s saw the development of a broad consensus among 

criminal justice academics, then senior civil servants (the police 

largely excepted) that prison was retrogressive…. In the 1970s and 

1980s, even as the public became more concerned about rising 

crime rates, the establishment viewpoint became more entrenched 

(Murray, 1997:3). 

There was as a consequence, Murray maintains, a decline in the use of 

custody relative to the level of crime, so that offending became ‘safer’ and, 

without the requisite deterrent to contain it, rose inexorably (Murray, 

1997:1). The level of crime is thus viewed as an inverse function of the rate 

of imprisonment, or what Young (1999:143) refers to as the dimmer switch 

theory of crime: ‘turn up the risk of imprisonment and the crime rate 

fades’. Following in the footsteps of James Q Wilson (1975), Murray thus 

considers that effective crime control consists in increasing the cost to 

offenders. 

Murray does acknowledge the influence of factors outside of the criminal 

justice system. For him, the root cause of crime is not relative deprivation 

but the erosion of habits of virtue as a consequence of the expanding 

reach of the welfare state. Higher use of custody alone will not reduce 

levels of criminality to pre-1950 levels, but will nonetheless provide 

substantial relief of the long-term problem. 
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The empirical evidence does not support Murray’s thesis. Jock Young 

(1997) has shown that charting changes in the risk of custody against 

trends changes in recorded crime produces no consistent pattern, as 

indicated in table 4.2. 

Table 4.2 

Risk of imprisonment and rate of crime 1987–1995 

Selected European Countries 

(Source Young, 1997: 35) 

Percentage change in 

risk of imprisonment 

Percentage change in 

recorded crime 

England and Wales -17 31 

Scotland 0 4 

Republic of Ireland -13 20 

France -9 16 

Austria -33 24 

Netherlands 91 8 

Denmark 4 3 

Similarly, Lappi-Seppälä (2006) has demonstrated that a dramatic fall in 

the use of custody in Finland from the 1950s onwards, bringing it into line 

with other Nordic countries, was achieved without any discernible effect on 

offending. Over the same period, custody rates in Denmark, Norway and 

Sweden, already low by international standards, remained relatively stable. 

Trends in recorded criminality in all four countries, including Finland, 

evinced a ‘striking similarity’ despite the radically different trajectories in 

the use of imprisonment. 

Returning to Murray for the moment, there is, as Young (1997) notes, a 

distinct lack of consistency in his position as to how welfare dependency 

might generate higher levels of crime; whether through rational calculation 
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(Murray, 1984) or by undermining family discipline with an attendant 

erosion in the young of habits of virtue and the emergence of an ill 

socialised ‘underclass’ (Murray, 1990). It is also surely detrimental to his 

argument that the sharpest rises in crime that he attributes in part to the 

growing influence of welfare occurred precisely at the point when a 

neoliberal agenda was intent on reducing the role of the state in welfare 

provision (Harvey, 2005). 

But the statistical data do not just raise problems for the political right. It 

might be tempting, given the nature of the changes described in this 

chapter, to explain the ‘reinvention of the prison’ (Garland, 2002: 14) as a 

straightforward consequence of the growth in crime, which in turn is 

attributable to the advent of neoliberalism. The evidence that undermines 

Murray’s thesis is equally problematic for such a linear account since it is 

apparent that there is no automatic correspondence between the level of 

crime and the rate of incarceration. Some commentators have gone so far 

as to deny any link: Muncie (2002:4), for instance, asserts that ‘academic 

studies have shown no correlation between rates of crime and levels of 

custody’; while Lappi-Seppälä (2006:180) contends that the: 

figures …support the general criminological conclusion that crime 

and incarceration rates are fairly independent of one another; each 

rises and falls according to its own laws and dynamics. 

However, accepting that crime and custody are not linked in a linear way is 

not necessarily to deny any relationship. It is rather that the relationship is 

complex and one strand in a much broader fabric of contributory factors. 

As Morgan and Leibling (2007:1107) point out variations in the use of 

custody over time and between jurisdictions: 
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cannot be fully explained by: crime rates; changing fashions in the 

philosophy of punishment; demographic factors; levels of economic 

activity or public policy considerations. However, factors subsumed 

by these headings … have undoubtedly influenced the rate of 

imprisonment in some countries in some periods. 

A pioneering account of the political economy of imprisonment, developed 

from a Marxist perspective, is based on an understanding that different 

systems of production generate different forms of punishment. Moreover, 

punishment itself might perform different functions at different junctures, 

depending upon labour market conditions (Rusche and Kirchheimer, 1968). 

While, for instance, transportation represented an appropriate mechanism 

for dealing with excess labour during periods of colonial expansion, the 

prison is reflective of the productive relationships associated with later 

capitalism. The gaol performs the task of incapacitating part of what Marx 

(1954:589) referred to as the ‘industrial reserve army’ in response to the 

social strains imposed during periods of recession. It serves simultaneously 

to reinforce the principle of ‘less eligibility’, by imposing material 

conditions and restrictions of liberty on the incarcerated population that 

compare adversely with those available to the lowest stratum of employed 

workers in the community. It thus functions to discipline the labour market 

beyond the prison walls. 

Rusche’s and Kirchheimer’s account has been criticised for being overly 

reductionist and insufficiently nuanced (see for instance, Morgan and 

Liebling, 2007). Moreover, the expansion in custodial provision during 

periods of economic downturn has never been sufficient to remove 

anything other than a small element of the unemployed and 

underemployed (Box and Hale, 1982), even during the present era of ‘mass 
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imprisonment’ (Garland, 2001). The model is unable to explain differences 

between jurisdictions in periods of global economic crisis unless 

supplemented by some account of the ‘internal dynamics of penal 

administration and their role in determining policy’ (Garland, 1990:108). 

Nonetheless, the focus on political economy does provide a powerful 

framework for considering custody as an institution that functions as a 

mechanism of control in an unequal society and reflects broader 

developments in the social and economic order (Taylor, 1999). In the same 

way, as labour discipline is increasingly successfully embedded in the 

labour process itself, an analogous form of analysis can serve to the 

illuminate the functioning of the new forms of ‘welfare sanction’ 

(Matthews, 1999:22) that developed as the twentieth century progressed as 

a mechanism of social regulation that supplemented, and to some extent 

supplanted, the custodial option. 

More recent studies offer an insight into how the social formation might 

influence the level of incarceration over and above the incidence of crime. 

Cavadino and Dignan (2006) contend that in spite of economic 

globalisation, cultural globalisation is far from uniform and does not 

exactly mirror the former. While no countries are untouched by the ever 

more rapid sharing of ideas, culture, and products, ‘localities remain 

distinct and different’ (Cavadino and Dignan, 2006:438). The tendency 

towards higher rates of incarceration has also affected many parts of the 

developed world, but differences in the level of custody from one 

jurisdiction to another are testament to those local distinctions. So in 2008, 

while the United States confined 756 per 100,000 of the national 

population, almost sixty percent of counties had a custodial rate of less 

than 150 per 100,000 population. England and Wales, with an equivalent 
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rate of 153, is thus in the top forty percent, although located towards the 

bottom of that grouping. There is too significant variation both between 

and within continents. The median rate for Southern and Western European 

rates is ninety-five, but the Nordic jurisdictions imprison at a much lower 

rate (Walmsley, 2009). 

Cavadino and Dignan’s (2006) study compares twelve different countries, 

all of which have developed capitalist economies, but evince a range of 

differences in the relationships between the state, citizens and other 

interest groups. Drawing on previous analysis (Esping-Andersen, 1990), 

the authors discern five types of social formation, or ‘family groupings’, 

within the sample: neoliberal, social democratic, corporatist, conservative 

corporatist and oriental corporatist and propose that each of these displays 

differing penal tendencies. For current purposes, the first two of those 

regime types are the most instructive since they are at opposite ends of the 

spectrum and because, as shown in table 4.3, they tend to generate high 

and low levels of incarceration respectively. 
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Table 4.3 

Typology of political economies and their penal tendencies 

(Derived from Cavadino and Dignan, 2006: 441) 

Neoliberal 

Social democratic 

corporatist 

Economic and 

social policy 

Free market. Minimal or 

residual welfare 

Universalistic, generous welfare 

provision 

Income 

differentials 

Extreme Relatively limited 

Status 

differentials 

Formally egalitarian, but high 

levels of differential in practice 

Broadly egalitarian with limited 

status differentials according 

to occupation 

Citizen – state 

relations 

Individualised 

Limited social rights 

Relatively unconditional and 

generous social rights 

Social 

inclusivity 

Pronounced tendency towards 

social exclusion 

Very limited tendency towards 

social exclusion 

Dominant 

penal ideology 

Law and order Rights based 

Imprisonment 

rate 

High Low 

Receptiveness 

to prison 

privatisation 

High Low 

Examples from 

within study 

United States, New Zealand and 

England and Wales 

Sweden and Finland 

Within the typology, neoliberal societies are characterised by an 

individualistic ethos; welfare tends to be residual, means tested and 

stigmatised. The economic wellbeing of citizens is thus dependent upon 

performance in the market place which operates to ensure high 

differentials in terms of income, wealth and social status. Material 

inequality, combined with limited social entitlement, lends itself to social 

exclusion in which individuals are for practical purposes denied full 

participation in civil, social and political life. By contrast, social democratic 

corporatist states are characterised by a commitment to universalism, full 

employment, reduced inequality and high levels of spending on welfare. A 

66 



              

     

 

  

            

              

     

 

          

           

         

            

          

             

   

 

            

            

         

        

          

           

         

            

    

 

            

            

         

           

           

 

Bateman, T, 2010, Chapter 4: The context for the rise in youth custody: 

the emerging culture of control 

collectivist ethic combines with the responsibility of the state to care for 

the young, the elderly and the sick to ensure the social inclusion of even 

the most vulnerable groups. 

Significantly, although Cavadino and Dignan do not make a specific 

reference to it, what they term neoliberal social formations have travelled 

furthest along the trajectory towards Young’s (1999) exclusive society. 

They are marked by consumerist and individualist culture, and give rise to 

the highest levels of relative deprivation. Moreover, they have significantly 

higher rates of custody than any of the other forms of political economy, 

particularly social democracies. 

A similar conclusion is reached by Downes and Hansen (2006) who tested 

the hypothesis that welfare spending is inversely related to the level of 

imprisonment in eighteen countries from the Organisation for Economic 

Cooperation and Development. The findings are unequivocal. 

Of the seven countries with the highest imprisonment rates, all 

spend below average … on welfare, while the eight countries with 

the lowest imprisonment rates all spend above average proportions 

of their GDP on welfare, with the exception of Japan (Downes and 

Hansen, 2006:4). 

Even after controlling for a number of factors, such as unemployment and 

crime, the generosity of welfare continued to be inversely related to higher 

levels of incarceration. Moreover, the association had become stronger 

between 1988 and 1998; reduced welfare expenditure thus has a greater 

influence on increased custody than it did a decade earlier. 
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But if it is true that neoliberalism is particularly associated with harsher 

penal responses, it is important to try to spell out what might determine 

that relationship. Cavadino and Dignan (2006) consider the possibility that 

neoliberalism might be criminogenic because of the sharp inequalities and 

the relative lack of social cohesion that it spawns. But while there is 

evidence that unequal societies tend to generate higher levels of criminality 

(Wilkinson, 2005), the correlation between crime and punishment is, as we 

have seen, less pronounced (Lappi-Seppälä, 2007). 

Having discounted the possibility that rates of custody mirror levels of 

crime, Cavadino and Dignan then speculate that high rates of incarceration 

flow directly from the neoliberal ethos of individualism that emphasises 

responsibility for one’s own destiny. The erosion of welfare is a reflection 

of the fact that the state has no role in compensating for economic failure. 

Similarly, 

crime is … seen as entirely the responsibility of the offending 

individual. The social soil is fertile ground for a “law and order 

ideology” (Cavadino and Dignan, 2006:448). 

Neoliberal societies are as a result more likely to display the characteristics 

of Garland’s (2002) ‘culture of control’. 

Lappi- Seppälä (2007) confirms the general tenets of such an analysis and 

builds upon it. In particular, he notes a positive correlation between levels 

of custody and income inequality and an inverse relation between 

incarceration and the extent of welfare, measured both as a proportion of 

GDP and expenditure per head of population. He argues that material 

prosperity and security are prerequisites of tolerance: empathy is easier to 
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achieve among those who regard themselves as social (and economic) 

equals. 

Significantly, in this respect, there are also strong inverse correlations 

between the rate of imprisonment on the one hand and political legitimacy 

(as measured by the level of trust in a range of social institutions) and 

citizen’s confidence in each other on the other (Lappi- Seppälä, 2007). 

Consistent with Downes’ and Hansen’s (2006) findings on the influence of 

welfare provision, both associations have become stronger since the early 

1980s (Lappi- Seppälä, 2007). Punitive responses tend to emanate from 

regimes that feel threatened by a loss of trust in the institutions of 

government (Garland, 1996). The decline of trust in one’s fellow citizens on 

the other hand represents a shift from a culture of solidarity to one of 

individualism and anxiety; those lacking in trust are more likely to be risk 

averse. 

It should not be assumed that the factors influencing custody in general 

will necessarily apply to young people in exactly the same way. As noted 

above, during the 1980s custodial trajectories for young people and adults 

diverged sharply in England and Wales. It is nonetheless true that those 

jurisdictions that imprison a relatively high proportion of their adult 

population are also more likely to lock up children (Muncie, 2008b). 

Further, countries that rank highly on child welfare tend to have lower rates 

of imprisonment than those who fare badly. Using a recent United Nations 

Children’s Fund survey (UNICEF, 2007) of children’s wellbeing, Rob Allen 

(2009) has shown that of the ten countries with the highest overall ranking, 

seven have prison populations of less than eighty per 100,000. Conversely, 

six of the bottom ten, including the United Kingdom, have equivalent rates 

of more than 100 per 100,000. 

69 



              

     

 

  

 

              

           

              

              

           

       

 

Bateman, T, 2010, Chapter 4: The context for the rise in youth custody: 

the emerging culture of control 

It does then appear that the emergence of a new culture of control, though 

mediated by a process of combined but uneven development, goes some 

way to explain the re-emergence of the high use of custody in many parts 

of the world. The way in which the changing elements of that process have 

impacted on child incarceration in England and Wales is considered in 

detail in the chapters that follow. 

70 



                 

   

  

    

    

    

                                    

                                

 

          

  

    

            

             

           

           

          

          

          

        

    

                    

             

          

             

            

              

          

             

               

CCChhhaaapppttteeerrr 555::: AAA hhhiiissstttooorrryyy ooofff cccooonnnfffooouuunnndddeeeddd eeexxxpppeeeccctttaaatttiiiooonnnsss::: yyyooouuuttthhh cccuuussstttooodddyyy

fffrrrooommm 111999777000 tttooo ttthhheee ppprrreeessseeennnttt ––– aaannn ooovvveeerrrvvviiieeewww

555...111 IIInnntttrrroooddduuuccctttiiiooonnn

555...222 CCCooonnnfffooouuunnndddeeeddd eeexxxpppeeeccctttaaatttiiiooonnnsss::: ttthhheee 111999777000sss

Bateman, T, 2010, Chapter 5: A history of confounded expectations : youth custody from 1970 to the 

present- an overview 

Chapter 5: A history of confounded expectations: youth custody 

from 1970 to the present – an overview 

Always expect the unexpected … (Peter Sellers as Inspector Clouseau, 

1964) 

5.1 Introduction 

The history of the imprisonment of children from the 1970s onwards can be 

viewed as a chronicle, running over three distinct phases, of confounded 

expectations. At three particular junctures trends in incarceration have gone in 

an unexpected direction quite contrary to the predictions of contemporary 

commentators, policy makers and practitioners. This short chapter outlines those 

unforeseen trajectories across the whole period from 1970. More detailed 

analysis is reserved for later subsequent chapters. 

5.2 Confounded expectations: the 1970s 

The provisions of the Children and Young Persons Act 1969 (CYPA 69), although 

representing a significant watering down of earlier radical proposals produced 

for the Labour party shortly before it took power in 1964, were nonetheless 

widely regarded at the time as ‘decriminalising’ in their intent (Bottoms, 2002). 

Indeed, the Act did seek the effective abolition of custody for children after a 

decade in which the numbers incarcerated had grown rapidly. Nonetheless, 

between 1969 and 1977, the number of young people below seventeen years of 

age sent to detention centres rose by 158 percent, from 2,228 to 5,757; over the 
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same period, the use of borstal grew by 136 percent, with the latter sentence 

accounting for an additional 1,935 custodial disposals in 1977 (Thorpe et al, 

1980). As Spencer Millham (1977:22) noted, this level of incarceration was 

without historical precedent: in 1975 ‘more children experienced a spell in 

security than at any time since 1908’. 

5.3 Confounded expectations: the 1980s 

By the end of the decade, when Margaret Thatcher assumed the premiership, the 

portents for those who wished to see a more humane treatment of children in 

trouble were not particularly auspicious. At the level of rhetoric, her approach to 

law and order was consistent with the development of Garland’s (2002) culture of 

control. The Thatcher administration positively gloried in the ‘rise of 

vindictiveness’ (Pitts, 1988:40) and: 

not only repoliticised crime and punishment but dramatised it to the 

point where it came to assume an importance in the political bestiary akin 

to that previously only granted to the Warsaw Pact and the National Union 

of Mineworkers (Pitts, 1988:43). 

One of the earliest acts of the government was to fulfil its manifesto commitment 

to introduce a ‘short sharp shock’ regime, initially in two detention centres but 

subsequently extended to all such establishments (Smith, 2007). The move was 

welcomed by at least some senior police officers: as James Anderton (1979 cited 

in Pitts, 1988:43), then Chief Constable for Greater Manchester, argued at the 

time, young people who transgressed the law should: 

be made to sweat as they have never sweated before and remain until 

their violence has been vanquished by penitent humiliation and 

unqualified repentance. 
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In this context, Smith’s (2007:3) suggestion that there was ‘a real sense of the 

apprehension’ about the potential consequences of the new government’s White 

Paper, ominously entitled Young offenders (Home Office, 1980) is, almost 

certainly, understated. 

Indeed, the numbers of children consigned to custody continued to rise until 

1982, and many contemporary commentators (see for instance, Pitts, 1988; 

Rutherford, 1983) concluded that the stage was set for further growth for the 

foreseeable future. That pessimism however proved precipitate: custodial 

sentencing for boys aged fourteen to seventeen years declined sharply between 

1981 and 1990 from 7,600 per annum to 1,400. This striking reversal not only 

contrasted with practice in England and Wales over the previous two decades, but 

also with contemporaneous experience in many other jurisdictions (Rutherford, 

1992). 

5.4 Confounded expectations: the 1990s and beyond 

As will be documented in due course, the fall in custody was, in part, associated 

with a consolidating consensus around a deserts based approach to dealing with 

juvenile offending (Haines and Drakeford, 1998). As the 1980s drew to a close, 

the appeal of such an approach to politicians, policy makers and practitioners 

alike was sufficient to ensure that the principle that the ‘severity of the sentence 

of the court should be directly related to the seriousness of the offence’ (Home 

Office, 1990b:2) became enshrined in legislation. The Criminal Justice Act 1991 

adopted the philosophy of proportionality and was presented by the government 

as a conscious attempt to reduce further the use of custody and provide a 

mechanism for improving confidence in community based disposals (Cadman, 

2005). The White Paper preceding the legislation drew attention to the: 
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widespread view that, so far as possible, young offenders should not be 

sentenced to custody since that is likely to confirm them in a criminal 

career (Home Office, 1990b:12). 

The Act itself was undeniably decarceral in intent: it abolished custodial 

sentencing for fourteen year old boys in the youth court (the minimum age at 

which girls could be sentenced to detention other than in the crown court was 

already fifteen years); it also provided for the ending of custodial remands for 

fifteen to sixteen year old boys (Nacro, 2003b). It was not unreasonable in that 

context to suppose that the prospect for further reductions in the use of custody 

for young people was good (Bateman, 2001), but expectations were again 

confounded. Despite the apparently progressive nature of the legislative 

provisions, the decline in the use of imprisonment did not long survive 

implementation. From 1993, there was a ‘sea change in the underlying trend, 

initiating a sharp rise in the use of child custody’ (Nacro, 2003b). 

5.5 Towards an explanation of the unexpected 

These periodic reversals are not in the slightest reflective of underlying trends in 

detected youth offending, which was falling for much of this period. Nor is there 

a close correspondence with changes in the nature of crime, although at some 

points, the prevalence of a particular type of offence may have a popular 

resonance that gives rise to a moral panic (Cohen, 2002) that inevitably impacts 

upon sentencing practice. Thus, the influence of the dramatisation of ‘mugging’ 

during the late 1970s (Hall et al, 1978), of ‘ram raiding’ in the early 1990s 

(Williams, 1993), and knife crime in the first decade of the twenty-first century 

(Eades et al, 2008) is plain. But each of these effects appears to have been 

relatively short-term and time-limited. 
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Equally, the above patterns are not immediately reconcilable with what might be 

predicted on the basis of the thesis of a newly emerging culture of control. But it 

may be as well to show caution before throwing out the baby with the bathwater. 

To accept that there is no immediate and direct correspondence between trends 

in the incarceration of children and neoliberal social policy does not necessarily 

entail denying any relationship at all. 

At one level, the flips and flops in the numbers of children deprived of their 

liberty from the 1970s onwards, can be understood as a kind of periodic 

backlash against what has gone before. The extent of the reversal on each 

occasion is an indication of the wholesale nature of the rejection of philosophies 

that had underlain a broad consensus as to the appropriate response to youth 

offending just a few years previously. This pattern is reminiscent of the ‘cycle of 

juvenile justice’ postulated by Bernard (1992), in which the apparent failure of 

one policy approach leads to the adoption of a different model. For Bernard, the 

cycle starts with a system in which a combination of harsh punishments and few 

lenient options presents law enforcement agencies with a ‘forced choice’ 

(1992:3) between doing nothing or responding in a punitive manner. The level of 

youth crime however is perceived as unduly high, and the lack of intermediate 

responses comes to be seen as an omission that does nothing to stem young 

people’s offending, initiating a process of reform that creates a middle ground of 

disposals. Despite that shift, the view persists that youth crime is unusually 

prevalent and over time punishments become harsher in response, gradually 

squeezing out the more lenient options and leading to a return to the start of the 

cycle. 

But the process described by Bernard takes a considerable period from 

commencement to conclusion: he argues that there have been just three such 

cycles over the past two hundred years. By that yardstick, the shifts discussed 
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here are truncated, occurring within a much shorter timeframe. Nor are they 

determined simply by professional perceptions that what went before was 

ineffective (although ‘stories of effectiveness’ may sometimes follow the same 

trajectory). Further, as will become apparent, the progression from one 

conjuncture to another ultimately does not arrive neatly back at the same 

starting point. 

A deeper understanding of developments needs to build on the insight that the 

interest in youth crime since the 1960s has been as ‘a political issue’ rather than 

an interest in ‘youth crime per se’ (Pitts, 2003a:1). The level of child custody at 

any one time is thus fundamentally a consequence of political considerations 

(Goldson, 2002a). As John Pitts (2003a:2) suggests: 

The erratic twists and turns in the politics, policy and practice of youth 

justice in the UK in the post war period are best understood as a product 

of governmental attempts to manage the tensions between political 

ideology, economic reality and electoral viability. This has meant that the 

issue of youth crime has sometimes occupied the centre of the political 

stage … while at others it has been pushed out of the political limelight, 

and placed in the hands of administrators and justice system 

professionals. 

Developments can accordingly only be fully explained by close analysis of the 

specific local factors that influence political decisions at the particular point in 

time (Muncie, 2008b). That however is not the end of the matter since the 

relationship between policy and practice is not unmediated (Ayre, 2008). A 

recurrent theme in writings on youth justice, in England and Wales at least, is the 

significance of ‘unintended consequences’ (Merton, 1936; Thorpe at al, 1980). 

Outcomes are not always easily read off from policy pronouncement and 

legislative process. Nor is this simply an artefact of the distance travelled 
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between political intent and interpretation by civil servants, professional 

managers and practitioners on the ground, important though that is. It is also a 

function of the systemic nature of youth justice process: changing one part of 

the system may have profound implications for developments elsewhere whether 

intended or otherwise. A comprehensive account of youth custody will inevitably 

also therefore involve unpicking the threads that connect the decision to 

incarcerate with other elements of the youth justice process. 

But this emphasis on the importance of local factors is not to deny the relevance 

of global developments. It is perfectly consistent to hold that a new culture of 

control provides the context for understanding shifts in the local administration 

of justice while acknowledging the mediating effect of political, professional, and 

systemic considerations. From an analytical perspective, these latter 

contingencies are perhaps best understood as having, at different times and in 

different contexts, a counterveiling or alternatively a reinforcing impact on the 

underlying dynamic provided by the broader social, economic and cultural forces 

that make up the former. These contingencies are explored in detail in the 

following chapters, in the light of this explanatory framework, to provide an 

analysis of how trends in youth custody have departed from expectations on 

three occasions since the 1970s. 
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I'll be the angel on your shoulder. My name is Geraldine, I'm your 

social worker. I see you need me; I know you do (Glasvegas, 2008) 

Where force is necessary, one should make use of it boldly, 

resolutely, and right to the end. But it is as well to know the 

limitations of force; to know where to blend force with manoeuvre, 

assault with conciliation (Trotsky, 1932:106) 

6.1 The ‘welfare imperative’ and signs of politicisation 

A ‘strong welfarist imperative’ (Morgan and Newburn, 2007:1025) informed 

youth justice discourse throughout the 1950s and much of the 1960s. The 

principle that the court should have regard to the welfare of the child was 

first enshrined in legislative form in section 44 of the Children and Young 

Person’s Act 1933 (CYPA 33), a provision that continues to inform the 

statutory framework for sentencing children to the present day. 

Importantly, welfare principle allows the court ‘in a proper case [to] take 

steps to remove [a young person] from undesirable surroundings’ (Great 

Britain, 1933: section 44(1)): courts dealing offending behaviour might 

remove a child from home on the basis of what might be in his or her best 

interests. 
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The 1933 Act heralded a child-centred approach to young people who 

broke the law (Newburn, 1995) that became increasingly ascendant in the 

decades that followed (Pitts, 2005). That development, itself an 

embodiment of the optimism of an era of broader social reform, contained 

the germs of a decriminalising ethos (Bottoms, 2002). 

It was a Conservative government, under the premiership of Anthony Eden, 

that established the Ingleby Committee in 1956, whose terms of reference 

included consideration of the working of the juvenile courts (Thorpe et al, 

1980). When it reported in 1960, the Committee highlighted a tension at 

the heart of the system between the expectation of ‘just deserts’ and the 

duty prescribed by the CYPA 33 to consider the child’s welfare. This 

tension might result in disproportionate outcomes where the court, in 

considering the appropriate disposal for a relatively minor offence, was 

confronted with evidence that the child’s home circumstances constituted 

‘undesirable surroundings’. The Committee noted that it was not 

uncommon to: 

come across bitter complaints that a child has been sent away from 

home because he has committed some particular offence which in 

itself was not at all serious (Home Office, 1960: paragraph 66). 

In striving to reconcile the competing principles it had unearthed, the 

Committee erred decidedly in the direction of welfare. It recommended that 

the age of criminal responsibility be raised from eight to twelve and, in the 

longer term, fourteen years. The solution, in other words, was to 

decriminalise the youngest children, replacing prosecution by a form of 

civil proceedings. Such proceedings would allow removal of the child from 

home, where required by welfarist considerations, without the need to 
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consider whether that course constituted a proportionate response to the 

offending behaviour (Bottoms, 2002). 

Decriminalisation was not however on the government’s agenda and the 

Bill that was to have incorporated some of Ingleby’s proposals initially 

contained no reference to the age of criminal responsibility. An amendment 

introduced in the House of Lords produced a majority vote of one in favour 

of raising it to twelve years as the Committee had recommended. The 

Children and Young Persons Act 1963 adopted a compromise position, 

increasing the age of responsibility to ten years (Great Britain, 1963: 

section 16). The incoming Labour administration of the following year, 

heavily influenced by a cohort of academic social scientists who 

propounded technical, depoliticised, solutions to the consequences of 

social inequality (Pitts, 1988), was predictably less resistant to social 

reform. Indeed the proposals of the Longford Committee which it had 

commissioned in anticipation of forming the next government went 

considerably further than those of Ingleby, and were largely replicated in 

the subsequent White Paper, The child, the family and the young offender, 

published in 1965 (Home Office, 1965). 

Longford presented a radical argument for the abolition of the juvenile 

court: if a child’s offending was minor, branding him or her as a criminal 

was repugnant; if conversely, the behaviour involved was more serious, 

that was prima facie evidence of a need for skilled help and guidance 

(Labour Party’s study group, 1964). In either event, prosecution was 

indefensible. Consistent with that logic, the report recommended the total 

abolition of the juvenile court, a proposal endorsed in the ensuing White 

Paper which advocated the court’s replacement by a system of family 
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councils comprised of social workers and others ‘selected for their 

understanding and experience of children’ (Bottoms, 2002:221). 

Unsurprisingly, the proposals were met with a welter of antagonism from a 

broad constituency, although interestingly from a present day perspective, 

the debates appear to have been conducted largely below the public radar. 

Opposition came from ‘police, magistrates, lawyers and probation officers’ 

who were concerned that their ‘virtual monopoly of the processes of 

defining delinquent acts’ was under threat (Thorpe et al, 1980:5). In 

retrospect, it is also perhaps possible to see the first stirrings of the 

breakdown in ‘Butskellism’ (Butler and Gaitskell were successive 

Chancellors of the Exchequer for the two main political parties), a 

consensus based on Keynesian, social welfarist, assumptions that limited 

political conflict, including in the sphere of criminal justice. As Downes and 

Morgan (2007:203) note: 

During the 1960s, ‘law and order’ issues began to creep into 

manifesto statements. Recorded crime rates had begun to rise 

steeply and all three parties began indicate how their policies would 

more effectively combat crime. 

Certainly, the Conservative opposition was concerned to preserve the 

punitive powers of the traditional criminal justice agencies (Thorpe et al, 

1980). 

Be that as it may, ‘penal modernism’ (Garland, 1995) was as yet sufficiently 

strong for the ‘significantly modified reform package’ (Pitts, 2005:3) that 

formed the basis of a second White Paper, Children in Trouble, and the 

ensuing CYPA 69, to retain significant elements of welfarism. Although the 

revised provisions represented something of a retreat from the 
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government’s earlier vision, they nonetheless embodied what turned out to 

be the statutory highpoint for a welfare approach. 

The compromise legislation would radically have altered the jurisdiction of 

the juvenile courts had it been implemented in its entirety. Bottoms 

(2002:216) summarises the decriminalising provisions of the CYPA 69 as 

being defined by the following key elements: 

• The age of criminal responsibility raised to fourteen years, other than in 

cases of homicide 

• Wherever possible, prosecution was to be avoided through voluntary 

agreement for treatment between parents or carers and social workers, 

although residential treatment would require the formal approval of the 

court 

• Above the age of fourteen years, prosecution was to be available but 

care proceedings, or a less formal response, would be preferable in 

most cases 

The presumption against prosecution was a strong one. Decisions were to 

be made by a ‘qualified informant’ following consultation with the local 

authority (Great Britain, 1969: section 5(1)-(3)). Criminal proceedings 

would only result if that informant was of the opinion that the case could 

not adequately: 

be dealt with by a parent, teacher or other person or by means of a 

caution from a constable or through an exercise of the powers of a 

local authority or other body not involving court proceedings or by 

means of [care] proceedings (Great Britain, 1969: section 5(2)). 
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The two main disposals following conviction would be a care order or 

supervision order, both of which would endow considerable discretionary 

powers to supervising social workers. At the same time, it was intended 

that detention centres and borstals, as well as other punishments would be 

phased out (Great Britain, 1969: section 7) and replaced by a new form of 

intervention known as ‘intermediate treatment’ (Morgan and Newburn, 

2007). The withering of incarceration was to be an organic process, as the 

superiority of treatment over punishment was demonstrated. It was, as 

Rutherford (1992:59) notes, 

less a policy of decarceration than a reiteration of the traditional 

abhorrence of the prison system …. The distinction was not 

between institutions and alternatives but between treatment / 

welfare (which might include institutions) and punishment. 

Significantly, ‘intermediate treatment’ (IT) was not a statutory provision: 

the expression did however feature in the White Paper Children in trouble 

which explained the intermediate nature of the intervention in relatively 

vague terms, by contrasting it with previously available responses to young 

people who broke the law. 

Existing forms of treatment available to juvenile courts distinguish 

sharply between those which involve complete removal from home 

and those which do not …. The view has often been expressed that 

some form or forms of intermediate treatment should be available 

to the courts, allowing the child to remain in his own home but 

bringing him into contact with a different environment (Home 

Office, 1968:9). 

For reasons that will become apparent, this lack of clarity caused difficulty 

(Stevens and Crook, 1986). In the short term, if the measures on the 
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statute book represented a compromise, further compromise became 

inevitable with the election of a Conservative government in June 1970 

before implementation of any of the key provisions of the CYPA 69. 

6.2 A fateful combination - the highpoint of welfare and 

a rise in custody 

The incoming Heath government wasted little time in declaring that it 

would not implement the decriminalising features of the Act identified by 

Bottoms (2002). The age of criminal responsibility was to remain at ten 

years and the presumption against prosecution was shelved. The 

introduction of supervision orders and care orders as criminal disposals 

went ahead as planned, except that they were overlain onto the existing 

panoply of punitive sentences. The development of a broad range of 

services under the IT umbrella was encouraged. The resulting ‘hybrid 

system’ (Pitts, 2005:4) has been described as ‘a tragedy … the worst of all 

possible worlds’ (Thorpe et al, 1980:8). 

… [W]hat really happened? … [T]he answer is simple and obvious: a 

new system came in but the old one did not go out. Intermediate 

treatment arrived, but detention centres and attendance centres 

remained; the community homes system was created, but the 

approved schools retained their character and borstals were still 

available (Thorpe et al, 1980:22). 

A system intended to replace existing arrangements was simply grafted 

onto its predecessor, leading to a problem of ‘vertical integration’ (Thorpe, 

1980:23). At one level, this involved the deployment of the newer welfare 

measures with younger children considered ‘at risk’, before they entered 

the criminal justice system. For those who appeared in court, the older 

punitive forms of disposal continued to dominate. IT, in particular, while it 
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could be offered to the magistrates as a requirement of a supervision order 

by way of an alternative to removal from the community, was not restricted 

to convicted children. As the Chief Inspector of the Children’s Department 

at the Home Office argued: 

The purpose would be defeated if intermediate treatment were to 

be restricted to those labelled delinquent: rather the facilities are to 

be available to adolescents who while living at home and continuing 

to attend school or wok, need … new experiences in human 

relationships and in interesting activities (Cooper, 1970:23). 

Social work professionals, heavily influenced by a commitment to early 

intervention and the efficacy of treatment, gave primacy to considerations 

of need rather than due process. As a consequence, IT was open to a wide 

range of young people, many of whom were had no formal record of 

offending (Haines, 1996). In 1977, for instance, the Department of Health 

and Social Security found that of a sample of twenty-eight projects just two 

dealt exclusively with those who had broken the law (DHSS, 1977). 

On the other hand, those who had previously exercised a near monopoly 

over determining the fate of children who broke the law, continued to 

resist the further incursion of welfarist responses within the court system. 

In that arena, punishment continued to rule (Rutherford, 1992:60). The 

Magistrates’ Association called for an early review of the 1969 Act at its 

annual general meeting in 1972 where the chair of the Juvenile Courts 

Committee declared that detention centres: 
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were intended to halt anti-social behaviour … before the offender 

became institutionalised. They ought to be complementary to 

intermediate treatment, not an alternative (cited in Rutherford, 

1992:60). 

Such posturing found direct expression in sentencing practice. While 

custody rose at an alarming rate as described in the previous chapter, the 

use of statutory supervision (both probation and the new supervision 

order) actually fell as a proportion of those convicted. 

There was as a consequence something of a ‘birfurcation’4 (Bottoms, 1977; 

Pitts, 1988) between those young people who had offended at a level that 

required criminal justice intervention and those deemed by welfare 

professionals to be ‘at risk’ or in need. Not only did this scattergun 

approach fail to make any real inroads into the incidence of punishment 

meted out to children by the juvenile courts because IT was used primarily 

with children outside the system. It also exacerbated the punitive dynamic 

in a number of, largely unintended, ways, as the process of bifurcation 

extended into the youth justice arena itself. 

Thorpe and his colleagues (1980) noted that children entering the court 

system during this period tended to be younger and had fewer problems 

than previously. In their study of one court area over a six month period, 

they established that sixty percent of those prosecuted had never received 

a police caution. To the extent that welfarist disposals played any 

significant role, it was to provide sentencing options for this younger and 

less delinquent group. Nonetheless, the use of the supervision order 

4 The term ‘bifurcation’ implies a single point of division. Because of the expression’s 
familiarity, it is used here and in subsequent chapters where there is more than one line of 
demarcation 
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declined year-on-year from its inception in 1971 to 1977 even for those 

aged ten to thirteen years (Thorpe et al, 1980). Deployment of the criminal 

care order too was heavily weighted towards the lower age range, but also 

declined as the decade wore on from 6,700 in 1973 to 4,400 in 1979 

(Home Office, 1984a). 

This influx of younger, less delinquent, children was a reflection of an 

expansion in the numbers within the purview of the formal youth justice 

system as shown in table 6.1. 

Table 6.1 

Children aged 10–16 cautioned or convicted for indictable offences 

1973-19785 

(Derived from Home Office, 1984a: table 5.18) 

Year Children cautioned 

(000s) 

Children convicted 

(000s) 

1973 76.8 79.3 

1974 91.7 93 

1975 88.2 91.2 

1976 82.9 90.6 

1977 100 95.1 

1978 91.9 96 

It seems clear that these rises were due to an expansionist process of ‘net-

widening’ (Cohen, 1979), whereby the growth in the number of children 

subject to formal dispositions is a consequence of the increased availability 

of instruments of correction rather than any change in the criminal 

behaviour of young people themselves. As Pitts (1988) points out, 

convictions during this period for more serious offences, such as violence 

5 The definition of an indictable offence was changed by the Criminal Law Act 1977 and a 
new counting procedure was introduced alongside the amendment. Figures after 1978 are 
accordingly not directly comparable with those prior to that year 
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against the person, robbery, and burglary declined, implying that matters 

of a relatively trivial nature that would hitherto have been dealt with 

outside of the criminal justice arena were now resulting in a formal 

outcome. 

Finally, the increased influence of welfare professionals, albeit that such 

influence was largely restricted to the younger and less problematic 

sections of the offending population, did not always work to the advantage 

of children. The development of IT ensured that as the net widened, the 

mesh became stronger (Cohen, 1985), expanding the intensity of 

intervention available in response to minor delinquency. Where IT had 

already been tried, on a voluntary basis or as an early youth justice 

disposal, further offending was considered evidence of the failure of social 

work intervention and an indication that the child had placed him or herself 

on the penal side of the bifurcated system. Punishment for this group was 

the order of the day. But where this combined with net-widening, the 

outcome was inevitably to accelerate children through the tariff more 

rapidly, exposing them to harsher punishments for doing less (Haines and 

Drakeford, 1998). 

Moreover, social work professionals not infrequently ‘colluded’ with 

traditional definers of delinquency to bring about such outcomes, 

becoming in practice more punitive than probation officers. Court reports 

prepared by social services, in the area studied by Thorpe and his 

colleagues (1980), significantly less likely to recommend a nominal penalty 

and three times as likely to suggest custody as those written by probation. 

As noted above, the criminal care order never took off in the way that 

supporters of the CYPA 69 had envisaged. Nonetheless, it led to removal 

from home of substantial numbers of young people: 7,500 in 1974 (Home 
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Office, 1984a). Most such removals were recommended by social workers 

(Thorpe at al, 1980). Yet this new ‘welfare’ disposal had a negligible impact 

on the custodial population; the net effect was thus simply to increase the 

numbers of children involuntarily removed from their family. Legislative 

change designed to produce a: 

shift towards the use of community homes and supervision in the 

community has in fact produced a dramatic increase in custody 

(Thorpe et al, 1980:13) 

6.3 The rise in custody and the broader context 

Describing the tensions inherent in the legislation, particularly given the 

partial nature of the implementation, provides an important element of an 

explanation of the rise in youth imprisonment during the 1970s. 

Supplementing that account with an analysis of how the different forces 

played out in practice, and in particular, how the dynamics involved led to 

various unintended consequences, adds important pieces to the jigsaw. But 

ultimately, more is needed. 

It is true that the failure of IT to serve as an effective alternative to 

incarceration was partly a function of the courts’ reluctance to make 

extensive use of penalties that would delegate aspects of power to welfare 

professionals (Farrington, 1984). Social workers’ readiness to accede that 

punishment was inevitable, or even desirable, when their interventions did 

not have the immediate intended effect of bringing wayward children into 

line was also undoubtedly a contributory factor. But there is a danger that 

an exclusive reliance on such explanatory variables cedes too much to the 

power of individual agency. Thorpe and his colleagues’ (1980:3) contention 

that the potential for reform of the CYPA 69 was effectively abandoned by a 
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broad range of decision-makers does capture an important element of 

truth: 

quite simply, cumulatively, these disparate professionals made the 

wrong decisions about the wrong children at the wrong time. 

But in retrospect, we may see the temporal reference at the end of the 

sentence as more significant than it appears on the surface. 

In a discerning passage, John Pitts (1988:16) notes that tragedy of the 

highpoint of welfare consists essentially in the fact that it ‘came too late’, 

at a time when confidence in the ability of government to deliver ‘social 

betterment’ was already on the wane. In particular, the hostility of the 

magistrates and police to the provisions of the 1969 Act can be understood 

not simply as a predictable response to an attempted encroachment on 

their domain, since as we have seen, their powers were left largely 

unchecked. There was in addition something of an emerging hostility 

towards welfare, reflecting broader public and political concerns about law 

and order. 

A further election took place in February 1974, and the Conservative party 

manifesto pledged to amend the CYPA 69 (Downes and Morgan, 1994). 

Some indication of the climate in that year is given by the publication of 

book coauthored by the legal affairs correspondent for the Times 

newspaper. That tome referred, in terms that would before long become 

familiar, to a juvenile crime wave that could only be addressed if society 

would ‘reconcile itself to the idea that it is going to lock up more children 

in the future than in the recent past’ (Berlins and Wansell, 1974, cited in 

Rutherford, 1992:61). As a prediction, it proved accurate; as a warning to 

politicians it clearly made a mark. If the Labour party manifesto did not 
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commit a future government to repeal of the statute, it is clear that some 

members of the cabinet in waiting would have been happy to give such a 

pledge. James Callaghan, who had been Home Secretary when the Act was 

passed (and would become Foreign Secretary in the first 1974 government) 

declared himself in favour of dealing with ‘teenage hooliganism’ and 

expressed admiration for the Conservative’s manifesto in that regard. 

Denis Healey, who was to become Chancellor of the Exchequer after the 

election, concurred (Rutherford, 1992). 

The country went to the polls again in October of that year, and the 

Conservatives developed their critique to imply that the increase in crime 

was due to a failure of resolve on the part of the government (Downes and 

Morgan, 1994). Labour’s response was uncertain. As Downes and Morgan 

(1994:189) put it, the party experienced: ‘difficulties in mounting a 

convincing counterattack and in the two 1974 elections in effect ducked 

the issue’. 

While the incoming Labour government did not repeal the CYPA 69, neither 

was there any suggestion of full implementation. The Expenditure 

Committee of the House of Commons had determined to examine the 

workings of the legislation in 1973, and this was widely regarded as an 

implicit acknowledgement that, just two years after coming into force, the 

provisions were failing (Pitts, 1998). The Committee’s deliberations 

continued after the elections with its membership weighted towards the 

judiciary and with little or no representation from the welfare professions 

(Farrington, 1984). 

In numerical terms, the recommendations of the Committee when it 

reported in 1975 were largely concerned with enlarging the powers of the 
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court and improving and expanding custody. However a smaller subset 

proposed developing IT and encouraging broader liaison between the 

police and other agencies to reduce the need for prosecution. The White 

Paper that followed one year later also pointed in two directions. It 

proposed the creation of secure units within community homes with 

education, to address magistrates’ concerns that when they imposed a 

criminal care order they could not require that the child be removed from 

home. In other respects, however, the Paper proposed a shift away from 

custodial provision and led to amendment of the criteria for the issue of an 

unruly certificate. The revision restricted the court’s powers to remand to 

custody other than where the local authority provided a written statement 

to the effect that it had no suitable alternative accommodation (Thorpe et 

al, 1980). The effect was to provide a gateway, patrolled by the social work 

profession, to one route into custody. 

While the latter amendment was no doubt welcome, the tensions, 

ambiguities and vacillation in the proposals, were evidence that Labour had 

made significant concessions to the law and order agenda. The gulf 

between this administration and that which - eleven years previously - had 

seriously contemplated the abolition of the juvenile court, could scarcely 

have been wider. The political landscape had changed. 

6.4 Nothing works 

In 1974 Robert Martinson published his now notorious article that helped 

build a consensus that ‘nothing worked’. But to have that impact the 

publication required fertile ground: the first buds of the scepticism were 

already in evidence. Concerns about the potential for professional 

entrepreneurship, combined with unfettered discretion within a penal 

welfare setting, had already surfaced at this juncture (Allen, 1964). The 
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early key texts of labelling theory had been in circulation for some years 

(Becker, 1963; Lemert, 1967), and within academic circles a questioning of 

the nature of deviance, and of official responses to it, was gaining a certain 

currency. Similarly, radical critiques of social work published around the 

same time as Martinson’s seminal intervention (Bailey and Brake, 1975), 

suggesting that over zealous welfare intervention might undermine the 

self-determination of the individual, drew on sentiments that had first 

materialised in the mid-1960s (Fook, 2003). 

The confidence that social work held the key to transforming difficult 

adolescents into law abiding adults started to falter around this time. It 

might be argued that the focus of welfarist intervention on children whose 

behaviour was less problematic while consigning those at the ‘heavy end’ 

to a more punitive response, was a concession to that doubt. Similarly, the 

apparent readiness of social workers to cede the field to the traditional 

forces of justice, once IT had been tried and ‘failed’, might be regarded as 

a portent of the reaction to welfare that was shortly to come, in no small 

part, from within the profession itself. In other words, social workers within 

youth justice were showing early signs of risk aversive practice. 

Garland (2002:151) suggests that one important element in the 

undermining of penal modernism was ‘a process of demoralisation and self 

doubt’ within the criminal justice arena. He attributes this decline of 

support to a range of developments that includes a reduced influence of 

social expertise in matters of public policy, alongside an exposure of the 

middle classes to the experience of victimisation – as a consequence of the 

increased prevalence of crime – from which they had previously been 

sheltered. Roger Matthews (2005) is unconvinced by this argument, rightly 

noting that Garland provides little evidence for such a shift, and pointing 
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out that increasing ontological insecurity and growing victimisation have 

impacted disproportionately on the poor and vulnerable rather than 

middle-class professionals. 

Nonetheless it seems clear that, within youth justice at least, there was a 

dramatic shift among professionals and academics during the late 1970s 

and the 1980s. This did not, it is true, conform fully to Garland’s 

expectations since it was based on a strident confidence about how to 

improve the system for children in trouble rather reflecting demoralisation 

and self-doubt. Aspects of his analysis do however fit since the cultural 

change involved a sharp reaction against the welfarist paradigm, reflecting 

a disillusion with the rehabilitative ideal. Moreover, as discussed in a 

subsequent chapter, a further, although rather different, change in the 

philosophic base and practice of youth justice practitioners occurred from 

the late 1990s onwards. 

6.5 A neoliberal prime minister and a fall in custody 

The election of Margaret Thatcher was in many respects a watershed. The 

clear commitment of the new administration to a neoliberal economic 

agenda was matched by an apparent determination to be tougher on crime 

than its predecessors. Moreover, in electoral terms the latter was arguably 

more significant, since the Conservative party’s promotion of its law and 

order image was achieved ‘to the great detriment of labour’ (Downes and 

Morgan, 1994:196). MORI polls in the run up to the election showed that 

the Tories had a thirty point lead over the then government on the issue of 

crime, a greater difference than for any other policy area. Indeed, despite 

the fact that Labour had presided over a ‘winter of discontent’, a wave of 

extensive public sector strike action in 1978/79, and despite Thatcher’s 

attempts to make political capital out of the events by outlining proposals 
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to restrict trade union activity, there was little difference in levels of public 

support for the policies of the two parties in the area of industrial relations 

(Downes and Morgan, 1994). Significantly, one third of Labour voters and 

half of Liberals considered that the Tories had a better position on law and 

order than their own parties in the run up to the election (Downes and 

Morgan, 1994). 

The incoming government’s manifesto had promised to strengthen the 

court’s sentencing powers in regard to young people (Rutherford, 1992). 

Much was made of the new tough regime dubbed the ‘short, sharp, shock’ 

that was implemented in 1980 in Send and New Hall detention centres. The 

experimental regime emphasised military type discipline and demanding 

work; it was explicitly punitive with an avowed intent of deterring young 

people from further offending by ensuring that their experience of custody 

was an unpleasant one (Home Office, 1984b). The expressive importance 

to the government of punishment over and above the loss of liberty was 

demonstrated by the decision to extend the ‘short, sharp, shock’ to all 

detention centres despite Home Office research that showed it to be no 

more effective than less authoritarian regimes (Home Office, 1984b). 

The introduction of such measures is consistent with what Garland 

(2002:131) describes as the resort to ‘non-adaptive responses’ on the part 

of government in the face of the decline of penal welfarism. In particular, 

the reinvention of the detention centre as a militaristic type response to 

concerns about a ‘juvenile crime wave’ might be understood as a form of 

emotive ‘acting out’ seeking to restore public confidence in the justice 

system without any necessary regard to the likely impact on offending 

behaviour. 
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From the point of the view of the political actors, the finer points of 

penological realism become secondary considerations, easily 

subordinated to political ends. Their most pressing concern is to do 

something decisive … to demonstrate that the state is in control 

and is willing to use its powers to uphold ‘law and order’ (Garland, 

2002:133). 

Certainly, the White Paper, Young Offenders (Home Office, 1980) and the 

subsequent Criminal Justice Act 1982 (CJA 82), represented a sharp, and 

definitive, acceleration of what had hitherto been a gradual and piecemeal 

abandonment of welfarism over the previous decade. The Conservative 

member for Burton, in welcoming the new statutory provisions, drew 

attention to what he perceived to be the benefits of that abandonment: 

Having caught and convicted villains, it is no good then to pat them 

on the head, give them tuppence out of the poor box and then cast 

them loose onto society again…. … [W]e are fed up with letting 

sentences be decided by social workers rather than the courts— 

encouraged by wet Socialist intellectuals from all over the place… 

[The measures in the Bill] are admirable in transferring the burden 

back to the courts and away from those who wish to engage in their 

rather more subtle but quite unsuccessful schemes of gentle 

treatment for almost everyone in almost any circumstances 

(Lawrence, 1982). 

Young people in trouble came to be one of the constituencies associated 

with ‘the enemy within’ (Milne, 1994), a broad term used to delineate any 

grouping perceived to represent a threat to core conservative values. The 

neoliberal agenda left no room for ‘weakness, sentimentality or 

compassion’ (Smith, 2007:2) or, one might add, welfare. 
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Against such a background of inauspicious omens, few doubted that there 

would be a sustained, and continued, rise in the number of children locked 

up through the criminal justice process. Between 1979 and 1981, such 

expectations were fulfilled: the number of custodial sentences rose by 

more than eleven percent. The remainder of the decade, however, saw a 

reversal that was both unanticipated and dramatic. As shown in table 6.2, 

the decline in the use of the criminal care order was equally sharp. 

Table 6.2 

Children aged 10 – 16 sentenced to custody or a care order for an 

indictable offence: 1979–1990 

(Derived from Home Office, 1989 and Home Office 1993: 

tables 7.6 and 7.8) 

Year Custody6 

(000s) 

Care order 

(000s) 

Total court 

disposals 

(000s) 

Custody and care 

as percentage of 

disposals 

1979 7.0 2.7 81.6 11.9% 

1980 7.5 2.8 89.9 11.5% 

1981 7.6 2.6 86.3 11.6% 

1982 7.1 2.2 81.5 11.4% 

1983 6.8 1.4 73.4 11.2% 

1984 6.7 1.2 70.1 11.3% 

1985 6.0 0.9 62.9 11% 

1986 4.4 0.7 48 10.6% 

1987 4.0 0.6 41.9 11% 

1988 3.2 0.4 36.5 9.9% 

1989 2.0 0.2 26.4 8.3% 

1990 1.4 0.1 24.6 6.1% 

These reductions are partly explained by an eighteen percent drop in the 

population of fourteen to sixteen year old boys, among whom serious and 

persistent offending is more prevalent (Morgan and Newburn, 2007). 

6 Includes borstal training (abolished in May 1983), detention centre orders and youth 
custody orders (both abolished in October 1988) and detention in a young offender 
institution 
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However, demographic change was clearly insufficient to account for the 

extent of the absolute fall in custody and cannot explain an equivalent 

decline in the rate of custody as a proportion of all court disposals for boys 

in that age range from twelve percent in 1985 to seven percent in 1990 

(Morgan and Newburn, 2007). This pattern is all the more marked given 

that the number of children convicted in court also fell over the same 

period by seventy percent. 

If, as Garland (2002) proposes, the re-emergence of punitive sanctions and 

the reinvention of the prison are two of the elements associated with the 

culture of control whose origins coincide with those of neoliberalism, the 

above pattern is in need of explanation. 

6.6 The contours, and limits, of a ‘successful revolution’ 

Denis Jones (1989) characterises developments in youth justice during the 

1980s as a ‘successful revolution’. While that characterisation no doubt 

captures elements of the configuration that allowed a substantial 

contraction of the numbers of children imprisoned, it was an unusual 

revolution since there were few opposed forces with whom the 

revolutionaries had to contend. While it is possible over some issues to 

identify who might pass as rebels and who as reactionaries, on others the 

distance between the two sides is remarkably narrow. 

A useful starting point to understanding what happened under the 

Thatcher administration is Roger Matthew’s insight that developments in 

since the advent of neoliberalism should not always be understood as 

moving unambiguously along a continuum of punitiveness towards greater 

severity. Penal policy is frequently marked by ‘incoherence and volatility’, 

and where new forms of punishment are introduced these are often notable 
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for their emotive appeal to the public rather than the practical impact on 

those subject to them (Matthews, 2003:225). Young too notes that while 

the advent of late modern society can involve a combination of actuarial 

management of those who pose unacceptable risks with a ‘moralistic 

pursuit of penality’ (Young, 1999:119), the two should not be conflated. 

While we are more accustomed to seeing a conjunction of the two 

discourses, there is no logical association: actuarialism might, in some 

circumstances, be associated with an ideology of reduced intervention 

within the criminal justice system. Garland (2002) is on this account 

mistaken to assume that they cannot be divorced when significantly 

powerful counterveiling pressures intervene.7 It is this possibility that 

allowed a progressive transformation in youth justice during the Thatcher 

years, in what Rutherford (1992:11) terms ‘one of the most remarkable 

developments of post-war criminal justice’. 

Yet, the new culture of control might be considered influential during this 

period in two ways: first, the rapid rejection of welfarism, with little 

opposition, was so easily achieved because a belief in the efficacy of 

rehabilitative treatment was already on the wane; secondly, the moralistic 

pursuit of penality was, arguably, deferred rather than abandoned, so that 

when the time came, in the early 1990s, it became clear that there was no 

necessary correlation between a justice based approach and ‘progressive 

minimalism’ (Currie, 1992). A commitment to just deserts, rather than 

intervention based on welfare need, would lead to very different outcomes 

as perceptions of what was a proportionate response to particular types of 

behaviour came to be mediated through a more punitive lens. 

7 At certain points, Garland (1992: 111) does accept that there may be a ‘structured 
ambivalence’ in responses to crime, but the tenor of his argument tends to underplay any 
such ambivalence 
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6.7 Identifying the ‘revolutionary’ players 

It is possible to discern a number of interest groups each of which 

contributed in their different ways to the dramatic and rapid reduction in 

incarceration. The underlying assumptions from which each operated were 

not necessarily the same but the common ground was sufficiently broad to 

allow an unlikely, if temporary, alliance. 

6.7.1 The academic influence 

If the influence of academic debate upon policy and practice is often 

indirect, or discernible only in retrospect, youth justice development in the 

1980s exhibited an almost palpable relationship between the two. Schur’s 

(1973:155) admonition that public policy should be guided by the 

injunction to ‘leave the kids alone’ never found favour with governments 

either side of the Atlantic, but made it legitimate to pose the question as to 

whether intervention did more harm than good. The premise of radical 

non-intervention that he advocated accordingly found resonance in 

England and Wales some years later in the rather less radical notion of 

minimum intervention (Haines and Drakeford, 1998). 

Growing concern over rising levels of custody and the transparent 

injustices of the mongrel system that had risen from the ashes of the 

partial implementation of the CYPA 69 , led to calls not only for a more 

just, but also more justice-based, approach (Morris et al, 1980). Academics 

at Lancaster University, in particular, developed a critique of welfare 

alongside promotion of a model that understood the youth justice system 

as a series of related decision points susceptible to practitioner influence 

(Thorpe et al, 1980). The reaction against welfarism – based on the 

unwelcome consequences of net-widening, net strengthening and 

uptariffing, without any obvious rehabilitative benefits – was thereby linked 
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closely to a strategy for change. It was this dual nature of the academic 

critique that appealed to practitioners. 

6.7.2 The practitioner movement 

The ‘increasingly influential youth justice lobby’ (Pitts, 2003b:81) was in 

large part comprised of a new breed of practitioner to whom, according to 

Haines and Drakeford (1998), much of the credit for developments in the 

1980s must go. The establishment of specialist juvenile justice teams and 

the abandonment of ‘generic social work dogma of the 1970s’ (Rutherford, 

1992: 20) represented a milestone. Whereas the earlier practice of IT 

programmes had been characterised by a ‘profound indifference to the 

context in which they operated’ (Rutherford, 1992:23), the ‘new orthodoxy’ 

(Haines and Drakeford, 1998:50) took much greater account of the 

research evidence on the interconnectedness of decision-making at various 

points in the lives of children in conflict with the law. 

The growing consensus about the need to do youth justice differently 

found concrete manifestation through organisations such as the National 

Intermediate Treatment Federation, and subsequently the Association for 

Juvenile Justice which was distinguished by its ‘campaigning stance’ (Allen, 

cited in Rutherford, 1992:22). Such groupings, encouraged and supported 

by lobbying groups such as the National Association for the Care and 

Resettlement of Offenders (Nacro), allowed further cross-fertilisation 

between the academy and practice (Pitts, 2003b). Social Information 

Systems, for instance, was established by two academics, Norman Tutt and 

Henri Giller (1978), to provide consultancy to local authorities in respect of 

the new model. As one active practitioner of the time (cited in Rutherford, 

1992:22) recalls, the various pressure groups while being predominantly 

practitioner led: 
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had a very strong academic input … It was very exciting, because it 

really did feel that, as practitioners, you had a fair amount of power, 

as long as you structured your ideas. 

The emerging orthodoxy was critical of the previous scattergun approach 

of IT and the untargeted nature of previous social work intervention, with 

some arguing that the very term should be abandoned (Stevens and Crook, 

1986). Nor was criticism necessarily dispassionate: 

The implications of … [the] argument need not be that social 

workers should despair or find other jobs … [but they] should begin 

to look very critically at the historical origins, the social functions 

and the immediate effects on individual clients of their traditional 

conception of professionalism (Thorpe et al, 1980:67). 

The philosophical underpinnings of the ‘back to justice’ movement (Pitts, 

2005:6) were shared to a large extent by academics, practitioners and 

penal reform lobbyists. Explicating them indicates the space between that 

lobby and the policy and practice that it sought to displace: 

• Most offending by young people is relatively trivial and transitory. Left 

to their own devices most children grow out of crime (Rutherford,1992) 

• Social workers have tended to promote over-intervention in the lives of 

children on the basis of inadequate accounts of the causality of 

delinquency (Haines and Drakeford, 1998). Interventions are neither 

effective nor warranted by the seriousness of the offending 

• Contact with the criminal justice system is itself criminogenic (Lemert, 

1967) 

• Welfarist approaches often do more harm than good because of net-

widening and uptariffing (Thorpe et al, 1980). The latter inevitably 
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leads to an expansion in the numbers of children consigned to custody, 

itself a brutalising and harmful experience (Morris et al, 1980). 

• youth justice practice should focus on intervention at particularly 

critical decision-making points in the system - at the police station, at 

the remand hearing and at the point of sentence – to promote the 

principles of decriminalisation, diversion, and decarceration (Goldson, 

2005b). 

Above all, the practitioner movement was characterised by a ‘crusading 

zeal’ (Allen, 1991:49) against the use of imprisonment for children. It is 

therefore, according to Haines and Drakeford (1998) a mistake to see its 

ethos as being predicated first and foremost on minimum necessary 

intervention. Across the country, youth justice practitioners, frequently 

with the support of the local authority and, on occasion, the juvenile court, 

proclaimed the establishment of ‘custody free zones’ , with those areas 

‘with the highest juvenile custody rates being seen to be ‘failing’’ 

(Matthews, 1999:172). Rather than an end in itself, ensuring minimal 

intervention at various ‘gateways’ was a strategy designed to support a 

philosophical commitment to avoiding custody. With hindsight, it appears 

to have been remarkably effective. 

6.7.3 The Conservative government 

Why was the back to justice lobby not opposed more vigorously by the 

Thatcher administration? No doubt many Home Office civil servants were 

widely influenced by the research suggesting that the rehabilitative effects 

of treatment were, at best, not proven (Garland, 2002), but, as noted 

above, the rejection of welfarism does not automatically lead to a distaste 

for punitive forms of intervention. It is also true that the Thatcher 

premiership was marked by the appointment of a succession of relatively 
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liberal Home Secretaries: William Whitelaw, Douglas Hurd and David 

Waddington. (Leon Brittan was the notable exception.) But to say that, is 

simply to put the question back one stage. 

John Pitt’s (2003a) credible account of the government’s unexpected stance 

has two elements. First, it points to a tension at the heart of the 

Thatcherite project: a government committed to being tough on crime was 

also wedded to a reduction in state expenditure. Rising unemployment – 

resulting in reduced tax revenue and an increased burden of benefit 

payments – inevitably meant a search for areas where costs could be scaled 

back. The reduction in custody was in one sense a consequence of crude 

economic calculation in accord with Scull’s (1977) prognosis that: 

whatever the ideological obstacles … governments of all political 

hues, confronted by fiscal crises occasioned by burgeoning state 

expenditure, would adopt minimal criminal justice strategies in an 

attempt to balance the books (Pitts, 2003b:81). 

The second element in the account is a logical outcome of the first. A 

strategy of depoliticisation of youth crime was given an acceptable public 

face by being cloaked with the ‘trappings of toughness’ (Pitts, 2005:7). 

6.8 A veneer of toughness and the limits of bifurcation 

Pitt’s explanation of the Conservative government’s acquiescence to a 

progressive shift in youth justice policy is persuasive but needs rounding 

out in certain respects to provide a completely satisfactory explanation. For 

one thing, it is not obviously true that state expenditure on criminal justice 

strategies was reduced across the piece. As noted in a previous chapter, 

the use of custody for adults (which eats up the lion’s share of the penal 

fiscal burden because of the larger numbers involved) rose sharply under 
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Thatcher until the final two years of the decade. The youth justice system 

in effect bucked the general pattern (Allen, 1991). When it came to 

policing, the government was not reluctant to put its collective hands into 

the exchequer’s coffers. The total strength of the police force rose from 

89,226 in 1979 to over 93,000 two years later; police spending grew 

correspondingly, from £1,035 million in 1978 to £3,825 million in 1988– 

1989. No other public sector group benefitted to anything like the same 

extent (Ferguson, 1994) suggesting an element of political choice as to 

where savings were made. A rounded account might want to comment on 

how and why that choice was determined. 

A second question relates to the issue of depoliticisation. Although Pitts 

does not use the term in this context, the dual strategy of ‘balancing the 

books’ (Pitts, 2003a:5) in practice while presenting a tough persona to the 

outside world is suggestive of a policy of bifurcation (Bottoms, 1977), a 

concept encountered earlier in this chapter and applied, by Pitts (1988) 

with considerable explanatory power to the 1970s. The problem with 

employing the concept here is that the strategy, as evidenced by the pre-

Thatcher experience, runs the risk that custody may nonetheless rise 

because sentencers: 

respond primarily to the get tough part of the message (which says 

simultaneously ‘get tough’ and ‘get soft’ ) (Haines, 2008:37). 

It is helpful in this regard to make explicit some of the crucial differences 

with the previous period. 

The earlier attempt to introduce elements of welfare into a basically 

retributive system was more likely to emphasise a get tough message 

because the bifurcation process posited a distinction between children for 
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whom social work intervention was sufficient and those for whom 

punishment was required. This dichotomy tended to polarisation between 

different agencies with a potential for magistrates to become aggrieved at 

the usurping of part of their decision-making power. At the same time, 

practitioners were, as we have seen, relatively complicit in the process of 

transferring children from one category to the other, propelling them up 

the tariff. By contrast, the back to justice lobby of the 1980s was able to 

appeal to the traditional values of the courts while arguing for lower levels 

of intervention. 

The locus of bifurcation also appears different in the two periods. In the 

1970s, since the dividing line was between cases appropriate for welfarist 

and those suitable for punitive dispositions, the threshold was subject to a 

high degree of subjectivity and had the potential to be extremely mobile. 

There was accordingly a substantial risk that the punitive side of the divide 

might expand, in the process lowering the point at which a welfare 

response was considered insufficient. During the Thatcher era, conversely, 

the primary focus for bifurcation was between children and adults. The CJA 

82, for instance, whose provisions are described below, introduced criteria 

for custody that applied only to those below the age of 21 years; Home 

Office guidance (1985) issued in 1985 - also discussed in further in due 

course - emphasised the importance of diverting juveniles in particular 

from court wherever possible; there was no, moreover, no equivalent 

practitioner movement advocating on behalf of adult offenders to make 

change happen. Hence the initial surge in the adult prison population 

alongside considerable shrinkage for those below the age of seventeen 

years. Perhaps more importantly, the line of demarcation at which 

bifurcation occurred was objective, determined by chronological age. The 

potentially inconsistent message - simultaneously ‘get tough’ and ‘get 
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soft’ (Haines, 2008:37) – was accordingly more likely to be implemented in 

a consistent fashion either side of that objective divide. 

There were, also, elements of bifurcation within the youth justice system. 

The first operated to establish a division between those convicted of ‘grave 

crimes’, who generally receive custodial sentences of two years or longer 

(Nacro, 2001), and all other young people in trouble with the law. As shown 

in figure 6.1, there was a substantial percentage rise in the use of 

sentences of long term detention under section 53(2) of the CYPA 33,8 for 

grave offences excluding murder during the 1980s9. Nonetheless, the 

increase was relatively modest in terms of absolute numbers. 

In 1970, six sentences of long-term detention were imposed but the 

number rose rapidly to sixty-five by 1980 (a 983 percent increase). In 

1988, the peak year for the 1980s, 177 children were locked up under 

these provisions (a 172 percent rise), the increase being partly a result of 

the abolition of borstal training which had allowed for a maximum 

sentence of three years without using the grave crimes route. (Between 

1990 and 1997, there was a further 478 percent expansion in the use of 

the power, suggesting a comparative restraint during the Thatcher era.) 

8 The equivalent statutory provisions are now contained in section 91 of the Powers of 
Criminal Courts (Sentencing) Act 2000 
9 For details of the statutory provisions, see Nacro (2007a) 
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Figure 6.1 

Children sentenced to long term detention for ‘grave crimes’ (excluding 

murder) under section 53(2) (subsequently section 91) (1979–1990)10 
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The definition of a grave crime is partially subjective. The legislation 

delimits a certain category of offences – for the most part those that can 

attract a maximum custodial sentence of fourteen years or more in the 

case of an adult – but the decision as to whether a particular case should 

attract long-term detention is one for the court (Nacro, 2007a). In practice, 

most instances of offences that can potentially fall within the grave crimes 

category are not considered ‘grave’, but are disposed of in the magistrates’ 

court where long-term detention is not available (Nacro, 2007). 

Following implementation of the CJA 82, the maximum custodial sentence 

available to the juvenile court was twelve months. There was moreover a 

10 Derived from the relevant volumes of Criminal Statistics apart from 1981 and 1982 
where the figures are not given. Data for those two years are derived Prison Statistics and 
show the number of receptions to prison service establishments under section 53(2). Since a 
number of children will also have been placed in secure children’s homes, the figures for 
these two years are something of an underestimate 
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presumption, reinforced by case law, in favour of the deployment of usual 

sentencing powers rather than invoking long-term detention (if necessary 

rounding the length of detention down), unless the appropriate term was 

more than two years. As a consequence a ‘sentencing no man’s land’ 

(Nacro, 2001) opened up. If sentencers considered that a particular offence 

warranted a period of detention between twelve and twenty-four months, 

they were expected to err on the side of caution and impose a standard 

custodial disposal of no more than one year. 

While therefore the threshold between children convicted of ‘grave crimes’ 

and all others appearing before the courts was not immovable in the same 

way as that between a young person and an adult offender, the sentencing 

gap ensured that the line of demarcation was less permeable than that in 

the previous decade, between cases deserving of a welfare response and 

those deemed suitable for punishment. 

Two further lines of division were established. First, the introduction of a 

statutory threshold for custody, detailed below, delimited the (relatively 

small) array of cases that required deprivation of liberty from those (the 

large majority) which could be dealt with in the community. This divide was 

reinforced by practitioner commitment to minimum necessary intervention 

and a strategic use of appeals against sentence. 

Finally, and perhaps most significantly, those cases requiring prosecution 

were demarcated from those – an increasing proportion – that could be 

disposed of outside of the court process. Diversion though cautioning and 

less formal responses was actively encouraged by government guidance 

and promoted by practice that offered intervention in exchange for an 

agreement to caution young people who would otherwise be prosecuted. 
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The nature of bifurcation under Thatcher’s premiership thus militated 

against the risk that thresholds would simply shift to capture substantially 

higher numbers of children on the more punitive side of the divisions. 

There was correspondingly a reduced likelihood of a drift towards harsher 

sentencing. 

6.9 Other political priorities 

A further dynamic helps to account for the fact that the law and order 

rhetoric of the UK’s first avowedly neoliberal administration did not 

reinforce the custodial trends of the previous decade. The government 

simply had other political priorities. 

As noted above, Margaret Thatcher came to power in the aftermath of a 

winter of industrial discontent. The Labour administration had been 

brought down by an attempt to enforce wage controls on public sector 

workers. Thatcher’s predecessor as leader of the Tories, Edward Heath, 

had also foundered as a consequence of industrial action, in that case at 

the hands of striking National Union of Mineworkers in 1974. 

In that context, Callinicos and Simons (1985:35) argue that the new prime 

minister’s primary focus was: 

to shift the balance of class forces decisively in capital’s favour. 

Thatcher’s chief aim was to reverse the defeats inflicted by the 

miners and other groups of workers on the Heath government. 

While in opposition, a secret contingency plan was developed for the party 

leader by Nicholas Ridley, a right-wing backbencher, appointed as Minister 

of State to the Foreign Office subsequent to the election (Adeney and Lloyd, 

1986). Leaked to the Economist in May 1978, the Ridley plan assessed the 
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strategic prospects for a radical denationalisation of core industries, but, in 

an annex, cautioned the future government against taking on too many 

adversaries simultaneously. It advised that where battles were to occur they 

should take place on a terrain and at a time of the administration’s 

choosing. In the event of a political threat from the labour movement in 

general, or the miners in particular, Ridley argued for the creation of a 

‘large mobile squad of police’ (Milne, 1994:10). 

In that context, the rapid depoliticisation of youth crime within a just a few 

years of the election might be regarded as a by-product of the government 

having bigger fish to fry. The dynamics identified by Garland may have had 

a purchase on government policy but the attraction of being tough on 

children (and taking on a vociferous juvenile justice movement) was 

outweighed by more pressing neoliberal concerns. 

An element of acquiescence to the back to justice lobby was made more 

palatable by the fact that a reduced influence of social work professionals 

and an effective sidelining of considerations of welfare were compatible 

with the right-wing agenda. The financial consequences for a government 

committed to increased fiscal stringency – providing that drawing in the 

purse strings did not undermine the broader project of addressing the 

balance of class forces - were an added incentive. Finally, the government 

could afford to approach the issue of youth delinquency with a light touch 

because, while detected offending for adults was rising sharply, that for 

those below the age of seventeen years ran in the opposite direction, as 

shown in figure 6.2. This distinction in the (detected) offending patterns of 

the two populations encouraged a law and order strategy of increasing 

police numbers (à la Ridley plan) combined with a policy of bifurcation 

around the transition from child to adulthood. 
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Figure 6.2 

Detected offending (indictable offences) by children aged 10–16 years 

(1980–1990) 

Adapted from Rutherford (1992: table 2a)11 
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Not all commentators accept the statistical evidence of a fall in youth 

offending at face value. Pitts (2003), for instance, points to: 

• A twenty-five percent fall in ten to seventeen population in the latter 

half of the 1980s 

• A decline in police clear-up rates, in part attributable to the 

introduction of additional safeguards to the rights of suspects 

associated with the introduction of the Police and Criminal Evidence Act 

1984 (PACE), and a simultaneous expansion in the number of cases 

discontinued by the Crown Prosecution Service 

11 Rutherford’s table is incorrectly labelled as giving figures for 10–17 year olds 
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• Rises in both recorded crime and self-reported victimisation, including 

offences – such as motor vehicle theft and domestic burglary – typically 

associated with young people. 

Elsewhere, he adds that: 

Increased informality in the treatment of 10–14 years olds by the 

police had the effect of diverting many young offenders away from 

the justice system altogether (Pitts, 2004:144). 

But it is not immediately apparent why the introduction of PACE or an 

increase in discontinued cases should particularly benefit those below the 

age of seventeen years; nor indeed why the police should detect relatively 

fewer motor vehicle thefts or domestic burglaries committed by young 

people than by adults. 

Conversely, it is highly likely that as the rate of cautioning rose – an issue 

that receives more attention below – the police were also more likely to 

adopt an informal approach to minor offending by younger children, giving 

an ‘off the record’ warning in preference to completing the paperwork 

required to render the warning official. This might be regarded as a 

systemic rebalancing of welfarist imperative that had led to increases in 

detected youth crime in the previous decade. 

Whatever the merits of the arguments, they do not constitute an objection 

to the current line of reasoning. From a political perspective, it was 

patterns of detected offending that were important. Indeed, it seems clear 

that the Thatcher government was not averse to ‘defining deviance down’ 

(Moynihan, 1993). If youth crime was, according to official data, falling, 

then there was little risk that a relaxation of responses to youthful 
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offending, instituted ‘while the public was looking the other way’ (Pitts, 

2004:141) and justified in terminology that rejected welfarism and 

emphasised just deserts, would be recognised for what it was: a 

development plainly at odds with the government’s law and order 

pretensions. 

It might be noted, too, that the foregoing analysis of the contribution of 

various forces to developments in youth justice during the 1980s, also 

helps to reconcile a tension in different accounts of those developments. In 

contrast to the depiction of the changes as being informed by a ‘back to 

justice critique’ (Gray, 2008) of earlier welfarist impulses, John Pratt (2002) 

has famously contended that the period is more accurately described as 

exhibiting a form of ‘corporatism’. He argues that the principal dynamics 

are not a shift towards an ‘exclusively adversarial process’ (Pratt, 

2002:410) or a retributive philosophy as required by the justice model; 

rather the primary features are management of the system and the exercise 

of discretionary professional decision-making outside of the court arena. 

This corporate model, he contends, is a response to neoliberal, free 

market, economic policies that ‘necessitate extended and increased forms 

of social policing’ (Pratt, 1992:406), particularly among the young. 

Such an analysis is consistent with the concerns of the Conservative 

government, whose law and order rhetoric cloaked a preoccupation with 

effective management of young people who transgressed the law, but it 

fails adequately to capture the philosophical base of the practitioner and 

academic movement. As Pitts (2003c) has maintained, describing an 

organisational structure should not be confused with the articulation of 

philosophical or theoretical underpinnings that inform particular practices. 

Systems management is in itself a value free mechanism; it becomes a 

114 



               

    

 

  

              

             

             

           

            

         

           

      

 

            

   

          

         

   

 

           

            

          

       

 

            

            

          

           

            

  

 

 

 

Bateman, T, 2010, Chapter 6: Patterns of incarceration - the rise and fall of youth 

imprisonment: 1969 - 1991 

particularly powerful driver of change only to the extent that it is linked to 

an explicit philosophy (Bell and Haines, 1991). There is no doubting that a 

desire for justice - understood in terms of just outcomes for children, as 

opposed to simply a justice based organisational structure – motivated the 

youth justice lobby. It is, moreover, frequently forgotten that many of the 

more thoughtful campaigners for minimal intervention within the criminal 

arena, simultaneously argued that the achievement of such justice could be 

obtained only on two conditions. 

First, interventions delivered under the auspices of a court order should be 

informed by a: 

proper concern with human needs, rights and potentials of the 

children and young people entrusted to [practitioners’] care (Haines 

and Drakeford, 1998:145). 

Second, there was an obligation on youth justice professionals to advocate 

for the development of a broad range of support services for children 

outside of the youth justice system to complement the successful 

revolution within it (Rutherford, 1992:139–140). 

It was this commitment to just outcomes that gave concrete expression to 

the developments that the legislation permitted, but did not in the absence 

of action by individual agents, guarantee (Haines and Drakeford, 1998). 

From this perspective, it is possible to regard the progressive minimalism 

of the 1980s as combining elements of both corporatism and a justice 

model. 
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6.10 The mechanics of custody reduction 1979 – 1990 

6.10.1 Statutory provisions 

Consistent with the tensions inherent in the new government’s ideological 

position and its practical concerns, the White Paper, Young Offenders, 

published in October 1980 (Home Office, 1980), was ambiguous in intent. 

Alongside a clear rejection of welfare, it proposed to introduce specified 

activities as a requirement of supervision and a residential care order for 

children who reoffended while already subject to a criminal care order that 

had not resulted in removal from home. Borstal training was to be 

abolished, but only in order to give magistrates the power to sentence 

directly to a new custodial sentence of youth custody. (The custodial 

powers of the juvenile court had previously been limited to the imposition 

of a detention centre order or making a recommendation to the crown 

court for borstal.) 

Such provisions were widely regarded as sending a signal that power would 

be removed from social work professionals and restored to the bench 

(Pitts, 1988). However, the paper also adopted a proposal, originally 

suggested by Nacro, to introduce statutory criteria, satisfaction of which 

would be a pre-condition of imposing a custodial sentence upon a young 

person below the age of twenty-one years. It also announced the abolition 

of custodial remands for fourteen year old boys. 

This apparent acknowledgement that excessive numbers of children were 

being locked up was clearly too much for some in government circles and it 

did not survive the legislative drafting process. The Criminal Justice Bill 

contained no reference to criteria for custody (Rutherford, 1992), nor did it 

include provision to raise the minimum age at which males could be 

remanded to custody. An amendment to rectify the former, introduced in 
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the House of Lords, was passed in the face of government opposition 

(Rutherford, 1992). The latter provision, however, fell by the wayside. 

On implementation, the Act prohibited the imposition of a custodial 

sentence on a person below the age of twenty-one years unless the court 

was: 

of the opinion that no other method of dealing with him is 

appropriate because it appears to the court that he is unable or 

unwilling to respond to non-custodial penalties or because a 

custodial sentence is necessary for the protection of the public or 

because the offence was so serious that a non-custodial sentence 

cannot be justified (Great Britain, 1982: section 1(4)). 

The court nonetheless retained considerable discretion. Custody remained 

available if: 

• The court considered it necessary for public protection 

• The offence was considered so serious that the a non-custodial penalty 

could not be justified 

• The defendant was deemed unwilling, or unable, to comply with a non-

custodial sentence. 

The latter limb in particular allowed incarceration for minor, repeated, 

transgressions, since persistence might readily be interpreted as 

unwillingness or inability to comply with the expectations of community-

based disposals. 

It is not immediately apparent that such restrictions should have a 

significant impact on the numbers of children detained since one might 
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anticipate that courts would in any event have taken such considerations 

into account when deciding whether to restrict liberty. Yet the figures given 

in table 6.2 suggest a modest immediate reduction, followed by a 

progressively sharper decline in the latter years of the decade. A number of 

factors are relevant in this regard. 

First, the legislation provided a clear indication that rehabilitation or the 

child’s best interest was not a valid rationale for removing him or her from 

home through the criminal justice system. Welfarist assumptions about the 

potential for treatment in a custodial environment no doubt contributed to 

the earlier rises in custody, and borstal training had constituted official 

legitimation of such assumptions. Significantly, the Act also abolished 

borstal, replacing it with a sentence of youth custody. The maximum 

penalty of twelve months represented a significant reduction in the 

available length of detention for children other than those convicted of 

‘grave crimes’ (Great Britain, 1982: sections 1(3) and 7(8)). Moreover, as 

Matthews (1999:175) observes, the change was not simply terminological. 

The new institutions were to be largely devoid of rehabilitative goals 

and were designed to be primarily punitive. They signalled a retreat 

from the notion of a therapeutic institution into something more 

restrictive. 

Whatever the implications for the inmates of the new establishments, the 

shift in philosophy reinforced the legislative prescription on locking up 

children for their own good. 

The statutory provisions also offered a strategic peg on which the youth 

justice lobby could hang an anti-custody practice. Section 2 of the Act 

established a presumption that courts should obtain a social inquiry report 
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when considering custody for a defendant below the age of twenty-one 

years, to establish ‘whether there is any appropriate method’ of disposal 

short of detention (Great Britain, 1982: section 2(1)). Where the report 

contained a reasoned recommendation for an alternative disposal, it thus 

became significantly harder for the courts to follow the custodial route, 

particularly as they were now also required publicly to give reasons for 

forming ‘the opinion that no other method of dealing with [the case] is 

appropriate’ (Great Britain, 1982: section 2(5)). 

Practitioners were proactive in using the criteria for custody to ensure that 

court’s decision-making was subject to challenge, ‘shaping a new 

jurisprudence’ (Rutherford, 2002:17). Following implementation of the CJA 

82, the incidence of appeal against custodial sentences rose sharply and 

met with considerable success. Between 1982 and 1989, the proportion of 

appeals that resulted in a variation of the custodial sentence (either by way 

of a shorter sentence or by substitution of a non-custodial disposal) was 

above forty percent in each year, and above fifty percent in five of those 

years. Increases in sentence were rare: representing no more than one 

percent of appeals heard (Nacro, 2006b). Research conducted in Kent 

between May 1984 and October 1987 found that eighteen percent of 

custodial sentences imposed by the juvenile courts in the county were 

appealed. In eighty-six percent of cases, the penalty was quashed or 

reduced. There were no instances of sentence being increased. The author 

of the study concluded that sentencers: 

took notice (or were advised by their clerk to do so) …. They 

appeared to be considering [the statutory criteria] more carefully, 

stating fuller reasons in court and only making custodial sentences 

after first having considered all alternatives (Stanley, 1998 cited in 

Nacro, 2006b:4). 
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The introduction of specified activities as a requirement of a supervision 

order, which had caused some commentators to question the progressive 

intent of the legislation (Rutherford, 1983), in the event functioned to 

provide practitioners with a high-tariff response that could be presented as 

an alternative to custody, particularly because it allowed the court to 

determine the content of the order rather than leaving it to the discretion 

of the supervising officer (Great Britain, 1982; section 20). This legislative 

distinction permitted a progressive hierarchy of statutory supervision of 

increasing intensity: 

• ‘Straight’ supervision order with no additional requirements 

• Supervision order with an IT requirement which empowered the 

supervising officer to give directions to the young person 

• Supervision order with a specified activity requirement whose content 

was stipulated by the court (Nacro, 2002a). 

The court was thus obliged to discount a larger number of steps before 

imposing custody (Nacro, 2005a). This elongation of the tariff was given a 

stimulus by the launch of the ‘intensive intermediate treatment’ initiative in 

1983 through which the government provided £15 million towards the 

development of 4,500 ‘alternative to custody’ placements (DHSS, 1983). 

The projects that the initiative spawned developed a range of 

programmatic interventions that could reinforce the distinctions between 

different forms of supervisory disposal on the one hand while appealing to 

the court on the other. The ‘correctional curriculum’ as it was frequently 

called (Denman, 1982) was in effect an early instance of the cognitive-

behavioural programmes that became ubiquitous in criminal justice 

interventions during the late 1990s (Mair, 2004; Roberts, 2004). The 
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specific focus on offending and the delivery of a curriculum was more 

attractive than vague notions of social work treatment to sentencers who 

needed reassurance that serious or persistent offending was met with 

‘robust’ supervision if deprivation of liberty was no longer to be a stock 

response. 

The increased use of supervision did not net-widen to any significant 

extent but displaced custody in the manner intended by practitioners. A 

breakdown of selected disposals over the relevant period, as a proportion 

of all convictions, is given in table 6.3. It shows that a fall in fines is largely 

– but not completely – explained by a rise in use of discharges; similarly, 

the relative increase in the use of attendance centre orders and supervision 

is reflected in a decline in the use of disposals involving removal from 

home. 

Table 6.3 

Breakdown of selected disposals imposed on children aged 10–16 years 

as a proportion of all convictions for indictable offences: 

1978, 1988 and 1990 

(Derived from Home Office, 1984a: 1989; 1993) 

Disposal 1978 1988 1990 

Discharge 23.9% 29.3% 35.4% 

Fine 35.8% 21.1% 17.1% 

Attendance centre 10.4% 15.6% 15% 

Supervision 16.1% 17.5% 17.1% 

Care / custody 13.3% 9.9% 6.1% 

Total disposals 95,700 36,500 24,600 

If some statutory changes played a decarceral role, what of the other 

legislative provisions that had engendered concern among contemporary 

commentators (Pitts, 1988; Rutherford, 1983)? These included the night 
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restriction requirement (effectively a curfew) (Great Britain, 1982: section 

3D) and the charge and control conditions (which allowed the court to 

specify that a child subject to a care order should be placed elsewhere than 

at home if he or she had reoffended while subject to the order) (Great 

Britain, 1982: section 22). Following implementation, both measures were 

used rarely (Nacro, 2002a). For instance during 1985, of the 8,000 

supervision orders imposed, just ten had a night restriction requirement 

attached; in the same year, courts imposed care and control conditions on 

just three percent (thirty in total) of care orders (Home Office, 1986). The 

ambiguity inherent present in the legislation was resolved in practice to the 

benefit of children. 

The trend in custodial sentencing was already following a steep downward 

path when provisions in the Criminal Justice Act 1988 (CJA 88) served to 

consolidate it. The legislation introduced revised criteria for custody that 

were tighter in two respects. Whereas the 1982 Act permitted custody 

where it was deemed by the court necessary for public protection, the later 

legislation required that ‘only a custodial sentence would be adequate to 

protect the public from serious harm from him’ (Great Britain, 1988: 

section 123). The amendment simultaneously introduced a relatively high 

threshold for the required risk to the public while precluding the use of 

deterrent sentences that might otherwise have been construed as being in 

the interests of public protection. Second, while the earlier legislation left it 

to the discretion of the court to determine under what circumstances a 

young person was ‘unable or unwilling to respond’ to non-custodial 

penalties, the CJA 88 made it clear that a prerequisite of such a 

determination was that he or she had ‘a history of failure to respond’ 

(Great Britain, 1988: section 123). 
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The Act also effected a further extension to the supervisory tariff through 

the introduction of a distinction between the existing specified activities 

requirement and a newly introduced specified activities requirement as a 

direct alternative to custody. The latter was available only if: 

• The criteria for custody were satisfied and 

• The court made a public statement to the effect that the order was 

being made ‘instead of a custodial sentence’ (Great Britain, 1988: 

schedule 10). 

Given that supervision orders were already making considerable inroads 

into the confined population, this additional disposition, targeted at those 

whose offending had crossed the custodial threshold, increased the 

credibility of community-based sentencing as being on a par with shorter 

custodial orders. 

The final legislative intervention of the decade with implications for youth 

justice was the passage of the Children Act 1989. By establishing a family 

proceedings court, separate from the juvenile court, it severed the 

conceptual link between children who offend and those in need of care and 

support; a link that had underpinned the creation of the juvenile court in 

the Children Act 1908. The conflation of the categories of the troublesome 

and the troubled (Muncie, 2009) that had informed the legal framework for 

dealing with juvenile delinquency for more than eighty years was now 

organisationally dismantled. Although the welfare principle under the CYPA 

33 formally continued to apply to the juvenile court (Curtis, 2005), the 

influence of welfare on decision-making in that venue was reduced to a bit 

part. 
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6.10.2 Starving the court 

The substantial decline in the number of children convicted in court during 

the 1980s has already been remarked upon (table 6.2 above). The fall in 

the court population was not simply a function of the overall decline in 

detected offending, but was also a consequence of a shift in police 

decision-making, leading to a higher ratio of cautions to convictions. 

Whereas in the previous decade, increased cautioning functioned as a 

mechanism by which young people who would otherwise not have come 

within the purview of the criminal justice system were drawn into it (Home 

Office, 1976), the same disposal now acted as a device that might divert 

young people from court who would otherwise be prosecuted (Allen, 1991). 

Moreover, although statistics are by definition difficult to come by, 

anecdotal evidence suggests that large numbers of children who would 

previously have been cautioned, were now dealt with informally (Pitts, 

2003). 

In the event, there was a dramatic rise in the rate of diversion – the 

proportion of cautions and convictions resulting in a caution - from less 

than fifty percent of indictable offences in 1980 to almost eighty percent in 

1990. The trend is shown in figure 6.3. 
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Figure 6.3 

Rate of diversion for children aged 10-16 years (indictable offences) 

1980–1990 
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The underlying philosophy that encouraged diversion from court shared 

theoretical roots with the impetus to decarceration: the idea that contact 

with the criminal justice system was itself ‘criminogenic’ (McAra and McVie, 

2007), and that negative consequences were greater the further into that 

system that children were propelled (Morris and Giller, 1987). 

Some contemporaneous commentators had doubted that increased 

diversion would impact favourably upon the use of custody, suggesting 

that as courts became aware of the practice, sentencing would compensate 

accordingly, imposing harsher outcomes for the smaller numbers not 

filtered out in the diversionary process (see Allen, 1991). With hindsight, it 

is clear that such fears were not realised. 
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Had the rate of custody as a proportion of convictions simply remained 

stable between 1979 and 1990 that would have been sufficient to effect a 

reduction of seventy percent in the number of children sentenced to 

detention. In the event, and more surprisingly, the dramatic decline in the 

court population was also correlated with a fall in the rate of custody, as 

shown in table 6.2 above. 

It is not immediately apparent why this pattern should have prevailed but, 

in later period, Bateman (2006) identified a statistically significant inverse 

correlation between diversion and incarceration across high and low 

custody areas. One possible explanation of the relationship is the 

psychological impact on sentencers of the number of children appearing 

before them (Nacro, 2005a). During the 1980s, the fact that there was a 

rapid decline in the court population, might foster an impression that 

youth crime was a lesser problem than it had been hitherto. A climate of 

increasing tolerance – particularly given that a commitment to custody 

avoidance was every more the norm (Matthews, 1999) - might be the 

anticipated outcome. 

In any event, it is plain that the dynamics underpinning the diversion and 

decarceration were the same. Both were the consequence of a vigorous 

justice lobby acting in concert with initiatives of a government that, 

temporarily at least, shared an interest in depoliticising youth crime and 

reducing expenditure on the youth justice system. 

The White Paper, Children in trouble (Home Office, 1968) had first 

proposed that the police liaise with local authorities to assist with pre-

court decision-making. In that context, the proposal was conceived as 

ensuring that considerations of welfare would inform any decision to 

126 



               

    

 

  

            

           

           

           

             

          

          

           

          

          

          

          

          

          

          

           

            

         

          

        

      

 

           

             

            

         

           

         

         

Bateman, T, 2010, Chapter 6: Patterns of incarceration - the rise and fall of youth 

imprisonment: 1969 - 1991 

prosecute. It was left to youth justice practitioners with a very different 

philosophical agenda to take advantage of such provision more than a 

decade later. Increasingly during the 1980s, local areas began to establish 

multi-agency panels whose function was to recommend to the police what 

course to take where a child was arrested, with a transparent aim of 

maximising the use of diversionary outcomes (Nacro, 1987). Of particular 

note were the Juvenile Liaison Bureaux, first established in Wellingborough 

and Corby during 1981, but later extended across the whole of 

Northamptonshire (Stevens and Crook, 1986). The Bureaux were teams of 

full-time staff, seconded from a range of agencies, responsible for 

developing appropriate responses to all young people coming to the 

attention of the police for alleged offences. The available outcomes 

included no further action, informal warning, caution, or prosecution. A 

diversionary disposal might be accompanied by a programme of voluntary 

support and intervention, including a range of reparative options, where 

additional input was considered necessary – in most cases the minimum 

level of intervention that would prevent prosecution. From the point of view 

of practitioners within the units, the aim was to: 

avoid precipitous court appearances without falling into the traps of 

injustice, net-widening, excessive executive power or collusion with 

the police (Hinks and Smith, 1985:48). 

Judged in those terms, the model was a considerable success, with 

prosecutions falling by up to fifty percent in the early 1980s (Stevens and 

Crook, 1986). By 1992, just nine percent of children processed by the 

Bureaux were charged, with eighty percent receiving a non-citeable 

disposal of no further action or informal warning (Nacro, 1998). This 

reduction inevitably had ‘a consequential impact throughout the system’ 

(Smith, 2007:7). Ultimately, the expansion of the pre-court tariff 
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contributed to the decline in custody. The number of custodial sentences 

imposed on children by the Northampton juvenile court fell from thirty-

seven in 1980 to four in 1991 (Nacro, 1998). 

It should be acknowledged that such developments were not universal; the 

overall rise in cautioning disguised extensive variation at the local level. In 

1985, for instance, the rate of diversion for ‘younger boys’ ranged from 

forty-eight percent to ninety-six percent (Nacro, 1987:15). Moreover, 

research suggested that white young people were considerably more likely 

to benefit from a pre-court disposal than their black and minority ethnic 

peers (Nacro, 1987). Be that as it may, the pro-diversion lobby gained 

ground as the decade progressed, not least because of encouragement 

from the centre. 

The Thatcher government, its get tough image notwithstanding, was 

impressed early on by the low recidivism rate associated with cautioning, 

recognising in it a cost effective mechanism for the dealing with low-level 

offending. The White Paper, Young Offenders (Home Office, 1980), put the 

position clearly, arguing that children who were diverted from prosecution 

were less likely to reoffend than those subject to judicial proceedings. 

Adopting this stance was made more palatable because the language of 

liaison panels demonstrated an interest in reducing levels of offending, the 

concerns of victims, and just deserts rather than betraying any welfarist 

connotations. 

A caution was not a statutory disposal, but government guidance issued 

over the course of the decade ensured that police decision-making was 

progressively constrained by an obligation to consider whether prosecution 
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might be avoided. Guidelines to chief constables in 1985 (Home Office, 

1985) stressed that where a child came to the attention of the police: 

delay in the entry of a young person into the formal criminal justice 

system may help to prevent his entry into that system … The 

prosecution of a juvenile is not to be taken without the fullest 

consideration of whether the public interest (and the interests of 

the juvenile concerned) may be better served by a course of action 

which falls short of prosecution (cited in Nacro, 1987:15). 

Moreover, the government was alert to the dangers of increased cautioning 

leading to net-widening: it acknowledged that formal pre-court measures 

carried the risk that children who might properly be dealt with in another 

manner would be brought within the fringes of the youth justice system. 

... [I]t should not follow that simply because a juvenile is brought to 

the police station formal action (eg a caution) is required, as against 

a decision to take less formal action or no further action at all (cited 

in Bateman, 2003:3). 

Such developments were no doubt buoyed by evidence of the ‘success’ of 

cautioning: the decline in prosecution did not result in higher levels of 

recorded youth crime and the record of diversionary measures themselves 

was impressive in comparison to court outcomes. In the London area, 

eighty percent of those cautioned for a first time did not come to police 

attention within two years (Nacro, 1987). Evaluations of the 

Northamptonshire initiative also indicated reduced offending (Stevens and 

Crook, 1986). Such localised findings were subsequently confirmed at a 

national level by Home Office research (Home Office, 1992a) showing that 

fifteen percent of children below the age of seventeen years cautioned 

during 1985 were not convicted within the following twenty-four months. 
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The Crown Prosecution Service was established by the Prosecution of 

Offences Act 1985 and became operational the following year. The 

government took care to ensure that the new service would do nothing to 

undermine the diversionary strategy that had come to frame police 

decision-making. The first edition of the Code for Crown Prosecutors was 

published in the latter part of the decade: it encouraged prosecutors to 

consider actively the option of a caution in the case of a young person – 

even where the police had decided to charge – since the: 

stigma of conviction can cause irreparable harm to … future 

prospects … The objective should be to divert juveniles from court 

wherever possible. Prosecution should always be regarded as a 

severe step (Crown Prosecution Service, 1988: paragraphs 8 and 

21). 

6.10.3 The relative impact of the mechanisms 

There is some debate as to the relative contribution of the various elements 

to the decline in the use of incarceration for children during the 1980s. 

Writing at the time, for instance, Nacro’s juvenile crime section (1989) was 

inclined to emphasise the positive interventions of youth justice 

practitioners in developing alternatives to custody that maximised the 

potential of the new statutory restrictions on the use of detention. This 

focus is, however, unsurprising given that the section was established, and 

funded, to monitor the performance of the intensive IT initiative. Jones 

(1985) too argues that the establishment of credible alternative to custody 

provision was key: 

• To magistrates – requiring a clear focus on offending behaviour as 

opposed to ‘youth club’ models of IT 
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• To young people – so that offending work was supplemented by forms 

of intervention that participants in the programme regarded as relevant 

to their circumstances 

• To practitioners themselves – allowing space for staff to be well trained, 

communicate with each other, and learn from the experiences of other 

projects. 

By contrast, Pitts (2004:143) has emphasised the role of the diversion as 

holding ‘the key to reduced juvenile incarceration’ rather than the creation 

of alternatives within the system. 

In retrospect it seems probable that there was a dialectical interplay 

between these two formally independent developments: each was a 

prerequisite of the fall in custody but neither was sufficient. Thus while an 

increase in the rate of diversion will be associated with a fall in the number 

of children gaoled provided that the rate of incarceration remains constant, 

the latter is not guaranteed: the courts might, not unreasonably, continue 

to regard the same band of offences as requiring deprivation of liberty, 

leading to a rise in the rate of custody so that the absolute numbers 

detained remains constant. Statutory criteria for custody, supplemented by 

the development of a progressive hierarchy of programmes that command 

the credibility of sentencers, will help guard against that possibility. The 

empirical evidence suggests that this is what occurred. As shown in figure 

6.3 and table 6.2 above, the rate of diversion was rising from the 

beginning of the 1980s, but custody and the imposition of criminal care 

orders did not start to fall until after the passage of the CJA 82. Further, 

child imprisonment was significantly lower in areas where intensive IT 

projects were established than in those without funding for alternative to 
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custody provision: during 1986, the rate of custody in ‘initiative areas’ was 

7.6 percent, the national average was 11.4 percent (Utting, 1989). While it 

was true that youth imprisonment also fell outside of non-initiative areas, 

that decline was less marked: between 1984 and 1988, the reduction in 

custody in petty sessions districts in Greater Manchester with projects 

established under the initiative was sixty-three percent compared to forty-

five percent in those districts without such schemes. The equivalent figures 

for the West Midlands were fifty-eight and twenty-one percent respectively 

(Nacro, 1991). Moreover, as the initiative developed, it was able to 

accommodate children with an increasingly extensive criminal history: 

between 1985 and 1987, the proportion of young people on such 

programmes with six or more previous convictions rose from 13.5 to 19.8 

percent. Over the same period, young people with a previous custodial 

disposal as a proportion of those ordered to be under the supervision of 

initiative projects increased from 17.8 to 22.4 percent (Nacro, 1991). 

Conversely, there is no doubt that a substantially reduced court population 

made it easier to ‘down-tariff’ the whole of the court sentencing structure. 

The removal of a layer of children who would previously have received a 

fine or discharge allowed that gap at the bottom of the hierarchy of 

penalties to be filled by a range of cases that would otherwise have 

attracted higher level community interventions. A similar process operated 

to open a legitimate space for alternative to custody provision that might 

impact on the rate of custody rather than displace other forms of 

supervision. As will become apparent in the next chapter, it is a testament 

to the importance of diversion that for a number of years during the 1990s, 

a rise in the rate of prosecution had a significant inflationary impact on the 

use of custody even while practitioners attempted to maintain a 
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progressive sentencing infrastructure based on the principle of minimal 

intervention. 

6.11 The road to youth justice beyond Thatcher 

When Margaret Thatcher resigned from office in November 1990, there was 

no sign that the ‘marriage of convenience’ (Pitts, 2003:7) that had allowed 

a neoliberal regime, contrary to expectations, to preside over a decade of 

decarceration and diversion, was destined to end in a messy divorce. Few 

at this time, in government circles or the broader juvenile justice 

movement, would have resiled from the sentiments expressed by David 

Faulkner, under-secretary at the Home Office, at a meeting the 

Magistrates’ Association in 1987: 

The greater the degree of the young offender’s involvement with 

the criminal justice system and the greater the extent of its 

intervention in his or her life, the more likely he or she is to 

continue offending (cited in Rutherford, 2002:101) 

In the year that John Major replaced Thatcher at number 10, a Home Office 

(1990c:3) circular reiterated the ‘widespread agreement’ that ‘courts 

should be used only as a last resort, particularly for juveniles’. But by this 

time the priorities of the government were changing. In particular, the 

Thatcher regime has successfully instituted a realignment of class 

relationships. Trade union power had been curtailed: the proportion of 

unionised workers had returned to pre-1950s levels and the number of 

days of strike action was lower than at any point since the Second World 

War (Lindsay, 2003). With a significant element of the neoliberal agenda 

achieved, there was inevitably greater scope for a refocusing on the issue 

of crime. The corporatist management of young people in trouble with the 

law was about to be recombined with an untrammelled ‘pursuit of penality’ 
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(Young, 1999:119). In the short space of two to three years, the 

Conservative government would return to type and, this time, a Labour 

Party with a new vision of how it would broaden its electoral appeal would 

join in competition to dominate the punitive highground. 

If the fall in custody during the 1980s can be attributed to the impact a 

practitioner and academic reaction to the unintended consequences of 

welfarism, supported in large measure by a government suppressing its 

natural instinct to come down hard on youth crime, the 1990s would be 

dominated by a political reaction to ‘progressive minimalism’ (Currie, 

1992), in which the voices of practitioners and academics would become 

increasingly irrelevant. 
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custody during the 1990s 

My object all sublime 

I shall achieve in time 

To let the punishment fit the crime 

The punishment fit the crime (W S Gilbert, 1881) 

Where did it all go wrong? (Smith, 2007:22) 

7.1 The coalition unravels 

If the conjoining of a neoliberal government and a progressive approach to youth 

justice had appeared unlikely when Thatcher became prime minister, by the time 

she left office a certain complacency as to the permanence of that conjunction 

had set in. The CJA 91 was, with some reason, met with approval by those who 

wished to see a further reduction in custody. Earlier legislation had introduced a 

threshold for imprisonment based on the seriousness of the offence, but it 

applied only to those below the age of twenty-one years. The 1991 Act extended 

the principle of proportional sentencing to defendants of all ages. Further, 

proportionality was henceforth to apply across the tariff, not just to cases where 

deprivation of liberty was in question. Given that the more limited reforms of the 

1980s were credited with having effected unprecedented reductions in youth 

incarceration, it was not unreasonable to anticipate that the system wide 

adoption of a justice based model would at the very least confirm the direction of 

travel. 
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Thus Rutherford, writing in 1992 considered that the Children Act 1989 and the 

CJA 91 had accommodated most of the demands he had made on behalf of the 

youth justice lobby six years previously. In optimistic vein, he opined that: 

In the early 1990s, juvenile justice appears to be at the dawn of a new 

and promising era (Rutherford, 1992:139). 

Such optimism failed to take account of two factors. First, the coalition that had 

realised the youth justice revolution was relatively fragile. While the 

Conservatives under Margaret Thatcher had for financial and political reasons 

been prepared to accede to a form of corporate systems management that saw 

significantly reduced levels of intervention with children in trouble, the 

increasingly actuarial stance upon which such an approach relied was not 

incompatible with a punitive agenda. Indeed, the coincidence of the two, Garland 

(2002) argues with some force, might be regarded as the default position for a 

neoliberal administration where there are no counterveiling tendencies. 

The second factor overlooked by those who assumed that the passage of the C JA 

91 would guarantee a continuation of the trends of the 1980s, is that a 

sentencing framework based on a justice model, is consistent with a broad range 

of outcomes for those caught within the system. The determination of the 

commensurate response for a particular transgression is subjective. By the same 

criteria, an incident thought to warrant a conditional discharge in one period 

could, in a more punitive climate, attract a supervision order, or even a custodial 

sentence. 

A commitment to just deserts on its own was insufficient to ensure 

decarceration, diversion and decriminalisation: the statutory provisions 

supported by the back to justice lobby would only deliver such outcomes given a 
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consensus that the majority of youth crime was trivial and that most of those 

who committed it would, in due course, mature and desist. In the early 1990s, 

that consensus rapidly unravelled. 

7.2 The less progressive face of progressive minimalism 

Ironically, the achievements of the practitioner movement did much to pave the 

way for the backlash. While there was an evident reversal of policy and practice 

from 1992 onwards, it is also possible to identify continuities with what went 

before. The mechanism by which youth justice professionals had sought to gain 

the confidence of the court relied heavily on interventions being offence-

focused. Such an approach naturally suited the aversion to welfare characteristic 

of the 1980s. But the erosion of welfarist modes of understanding youth crime 

was equally consistent with a denial of any extenuating social context for the 

behaviour of children who broke the law. The effective depoliticisation of the 

youth justice arena, that made temporary bedfellows of neoliberal ministers and 

the practitioner lobby, opened the way for a more repressive form of justice 

based on individual responsibility and reduction of risk (Hudson, 2003). 

The exclusion of considerations of need from the decision-making of the 

juvenile court had naturally tended to find an echo in direct work with young 

people, leading in many instances to a ‘professionally sterile face to face 

practice’ (Haines and Drakeford, 1998:66). While many practitioners, confronted 

with distressing levels of deprivation, did what they could to address the 

consequences of poverty and social exclusion, the underlying philosophy 

suggested that such problems were the remit of mainstream services. By 1990, 

the United Kingdom had experienced fifteen years of cutbacks in welfare 

expenditure, commencing in the mid-1970s (Gough, 1979) and accelerating 

under Thatcher (Pierson, 1994). Minimal intervention in such circumstances 

could seem akin to a ‘battle cry of benign neglect’ (Pitts cited in Nitfed, 1985:2) 
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that made it easier to argue for a more interventionist stance the moment that 

youth crime became a hot political issue. 

In addition, youth justice was not immune to reductions in expenditure on public 

sector provision. The anti-custody movement was in some respects a victim of 

its own success; as the number of children behind bars dropped, so too did the 

need for alternative to custody practitioners. The intensive IT initiative of 1983 

led to the establishment of ninety-eight projects by July 1985 (Nacro juvenile 

offenders team, 1986), rising in the next year to 110. By 1987, twenty-one of 

these were already no longer functioning as a consequence of ‘closure, 

reorganisation or merger’ (Nacro juvenile crime section, 1989:23). This process 

of contraction accelerated in the years that followed so that the numerical 

strength of the progressive lobby was impaired. 

Finally, the strategy of systems management, adopted to achieve the desired 

ends of the anti-custody movement, inevitably played into the hands of a 

corporatist approach to young people in trouble that prioritised minimising risk 

through significantly higher levels of intervention rather than limiting the 

damage done to children by system contact (Smith, 2007). 

Seen in this light, Goldson’s (1997a:79) contention that events in the early 1990s 

constituted ‘a reactionary U turn’ is probably insufficiently nuanced: it rightly 

highlights change but underestimates the extent of continuity with what went 

before. With hindsight, one can, despite the contrary intentions of those 

involved, discern the seeds of 1990s’ punitivism in the practice of the 1980s. 

7.3 The political turn 

The CJA 91 received royal assent in October of that year, but was not 

implemented for a full twelve months. By the time that the legislative provisions – 
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intended to reinforce the trajectory of youth justice of the previous ten years -

were applied, the government responsible for them had already abandoned the 

philosophy that had led to their introduction. 

The murder of two-year-old James Bulger is widely regarded as the catalyst for 

that shift (see, for instance, Goldson, 200812). Certainly in the short space 

between the conviction and sentencing of the two ten-year-old boys responsible 

for the murder, John Major, then prime minister, launched a new ‘crusade against 

crime’. In an interview with the Mail on Sunday on 8 October 1993, he famously 

argued that society should learn to ‘condemn a little more and understand a little 

less’ (Haydon and Scraton, 2002; Goldson, 1997a13) – an inversion of the French 

proverb ‘Tout comprendre, c’est tout pardonner’. It would be hard to overstate 

the impact of the tragic event on the national psyche (Morrison, 1997) but 

previous murders of children by other children, as Gita Sereny (1999) notes in 

her account of Mary Bell, did not generate the same recasting of young people 

who broke the law in the role of ‘devils’ (Fionda, 2005) as did the Bulger case. 

The extraordinary impact depended upon the fact that the context had already 

changed. As a consequence the case came to symbolise something much 

broader: 

It became a signifier for a generalised ‘crisis’ in childhood and breakdown 

of moral and social order…. In a climate of general anxiety about crime, 

the exceptional murder of an infant by two boys, barely at the age of 

criminal responsibility themselves, was viewed as symptomatic of a 

prevailing youth crime wave, even though they bore no obvious relation 

to each other (Muncie, 2009:7). 

12 However, in an earlier article on the ‘extraordinary policy shift’ (Goldson, 1997:79), Goldson 
makes no reference to the case 
13 Goldson wrongly dates Major’s comments to February 1993 
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The events of 12 February 1993 thus ensured that a growing feeling of unease 

developed into what Cohen would have recognised as an archetypal moral panic. 

Young people who broke the law emerged as a threat whose influence would 

have: 

serious and long lasting repercussions that might produce such changes 

as those in legal and social policy or even in the way society conceives 

itself (Cohen, 2002:9). 

Not that (detected) youth crime was rising. While the number of indictable 

offences committed by adults aged twenty-one and over continued to grow 

exponentially, from 265,900 in 1987 to 298,100 in 1992, the equivalent figures 

for children aged ten to sixteen years fell sharply over the same period from 

137,500 to 110,400 (Home Office, 1993a). But that fall was not experienced 

uniformly. 

The Thatcher administration had presided over a significant rise in inequality. 

Between 1979 and 1987, the income of the poorest half of the population rose 

by ten percent, but this increase was dwarfed by the eighty percent hike 

experienced by the top one percent of earners (German, 1990). As a 

consequence, by 1991, the number of workers earning less than half the national 

age was two and half times what it had been ten years earlier, while the welfare 

safety net had been progressively eroded (Pitts, 2008). The concomitant 

‘concentration of disadvantage’ (Pitts, 2008:58), ensured an associated 

concentration of crime and a marked inequality in the experience of 

victimisation; by 1997 twenty percent of neighbourhoods contributed half the 

nation’s experience of property crime (Hope, 2008). 

When in the early 1990s, in the midst of a major economic downturn, there was a 

rash of youthful disturbances, it was not therefore surprising that they occurred 
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in housing estates which had borne the brunt of the Thatcher years, in Oxford, 

Tyneside and Cardiff (Campbell, 1993). The concerns generated by these widely 

publicised episodes of a new generation of ‘persistent young offenders’ (Hagell 

and Newburn, 1994) or ‘pre-pubescent super predators’ (Pitts, 2003:13) were no 

doubt largely media driven, but they played on the fact that for a large 

proportion of the population the world afforded a lot less room for optimism 

than it had done before the neoliberal revolution. The erroneous public 

perception that youth crime was rising was undoubtedly exacerbated by the fact 

that adult crime had risen apace under Thatcher’s watch, and the government 

had, it seemed to the electorate, failed to stem the tide. The Conservative 

position as the natural party of ‘law and order’ could no longer be assumed 

(Downes, 2001). It was not long before the government reacted to public 

concerns, in the process granting them legitimacy and inflaming them further. 

The police too made a significant contribution. In the summer of 1991, three 

forces published research highlighting the problem of offending on bail. 

According to Brian Williams (1993), the selective leaking of the findings to the 

media was indicative of a focused campaign by some chief constables for 

legislative change, buttressing a moral panic around the issue of ‘bail bandits’, a 

term first coined by the Assistant Chief of police for Northumbria in September 

1991 and picked up by the Home Secretary, Kenneth Clarke, at a pre-election 

speech to the conference of chief probation officers early in the following year. 

An independent Home Office review concluded that: 

at least eighty three percent of defendants were not shown to have 

offended during the bail period (Morgan, 1992:19). 

But by that time the government was already committed to making offending on 

bail an aggravating feature that would increase sentence. Williams (1993) argues 
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that the campaign is a prime example of the police acting as ‘moral 

entrepreneurs’ (Becker, 1963). Moreover, because the reports of offending on 

bail were closely associated with fears around ‘joy riding’ and ‘ram raiding’, the 

public perception of bail banditry was largely as a problem of youthful 

delinquency. All this prior to the Bulger murder. 

The courts also exercised an influence on the government’s response. Having 

apparently acquiesced to an approach that favoured minimal intervention, so 

long as considerations of welfare were largely excluded from the sentencing 

arena, magistrates now considered that the CJA 91 an unwarranted fetter on their 

and lobbied vociferously for amendment (Goldson, 1997a). The Conservative 

government had little choice but to react decisively if it wished to maintain its 

mantle as the party of law and order. The Criminal Justice Act 1993 provided the 

requisite amendments with ‘astonishing haste’ (Goldson, 1997a:80) within 

months of the implementation of the CJA 91. 

The Bulger case ensured that this legislative retreat, which might well have 

occurred in any event, was no short-term sop but a manifestation of a 

fundamental shift in political mood. The minimum custodial term of eight years 

before application could be made for parole, initially imposed on Robert 

Venables and John Thompson, was roundly condemned as too lenient, as was the 

ten years substituted by the Lord Chief Justice. The recently appointed Home 

Secretary, Michael Howard, stepped in and, in the wake of a petition organised by 

the Sun newspaper, increased the tariff further to fifteen years (Nacro, 2001).14 

His predecessor at the Home Office had already promised the introduction of 

what was to become the secure training order, a new custodial sentence for 

14 His actions, and the legislation that permitted them, were subsequently found by the European 
Court of Human Rights to constitute a breach of Article 6 of the European Convention of Human 
Rights, the right to a fair trial. The minimum period to be served by the two boys was reduced to 
the original eight years. The power of the Home Secretary to revise the tariff was abolished by 
section 61 of the Criminal Justice and Court Services Act 2000 
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twelve to fourteen-year-olds, on 2 March 1993, less than four weeks after the 

arrest of the two boys and on the day of James Bulger’s funeral (Morgan and 

Newburn, 2007; Ferguson, 1994). The full extent of the new crusade was 

revealed at the Conservative party conference in October of that year. In addition 

to proclaiming that ‘prison works’, Howard announced a law and order 

clampdown in the form of twenty-seven measures that included restrictions on 

bail, limitations on the right to silence and jury trial, electronic monitoring and 

the return of the approved school. While not all of these measures made it onto 

the statute book, eighteen were included in the Bill that was to become the 

Criminal Justice and Public Order Act 1994 (Ferguson, 1994). 

The Home Secretary found ready support. John Redwood, the Welsh Secretary, 

addressed the same conference in these terms: 

Let us not call them … disadvantaged youngsters…. Let us call them 

thieves, vandals and hooligans… The idea that the yobs who do these 

things have no choice, are creatures of circumstance is nonsense. They 

are not prisoners of time and place. They should be prisoners at Her 

Majesty’s pleasure if nothing else will stop them (cited in Howard League, 

1999:4). 

The biggest surprise for many commentators, however, was the response of the 

opposition. Labour had traditionally argued that the reduction of crime depended 

on social advancement. In reality, beginning with prime minister Jim Callaghan’s 

admission to the 1976 party conference that he no longer believed the country 

could spend its way out of recession without inflationary consequences, the party 

had largely accepted Thatcher’s dictum that ‘there was no alternative’ to 

monetarist economics (Panitch and Leys, 1997). Given that acceptance, a criminal 

justice policy that relied on social and economic improvement looked increasing 

out of step. Downes and Morgan (2007:204) note that Labour began to play the 
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Tories ‘at their own law and order game’ from the 1987 election onwards, but it 

was still possible for the government to accuse them of being ‘soft and flabby’ 

on this issue (cited in Downes and Morgan, 2007:204). Tony Blair’s record as 

shadow Home Secretary was such that charges of that nature would no longer 

stick. 

The real message of the ostensibly even handed couplet, ‘tough on crime, tough 

on the causes of crime’, first aired on Radio 4’s Today programme in January 

1993 prior to the murder of James Bulger (Pitts, 2003), but later committed to 

print in an article for the New Statesman in September of that year, was that 

toughness was henceforth the principal piece of hardware in the Labour party’s 

law and order toolbox (Matthews and Young, 2003; Blair, 1993). That message 

was lost neither on the public nor on the party in power. It marked the opening 

salvo in an arms race between the main political actors, each desperate to show 

to a risk averse electorate that they were the true champions in the fight against 

crime. 

The signs that Labour might at some point consider a conversion to the law and 

order cause had been discernible behind the scenes from the mid 1970s. But the 

message was nonetheless unfamiliar to the public, party members, academics 

and youth justice practitioners. It was clearly the former constituency whom Blair 

had in mind when he embarked on a course that Jock Young (2003:41) terms 

‘defending populism’: politicians doing what politicians think the people want. 

As Pitts (2003:16) cogently argues, understanding the game of ‘madman’s poker’ 

into which (now New) Labour had thrown itself, requires consideration of the 

party leaders’ assessment of their electoral chances. Following defeat in the 1992 

election, the earlier declarations of a range of commentators on the political left 

- particularly those around Marxism Today - that Labour was unelectable for a 

generation and could no longer rely on a ‘traditionalist appeal to deliver the 
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goods’ (Hall, 1987:30) began to appear prophetic to some of those leaders. Blair 

was duly impressed by the Democrats’ electoral resurgence in the United States 

after a similar period in the political wilderness to that endured by Labour. 

Clinton’s campaign had leaned extensively on appeals to family values and a 

‘zero tolerance’ to crime and teenage delinquency, traditionally issues on which 

Republicans led the way. The catch phrase which would signal New Labour’s 

vision of their populist approach to law and order was given first expression just 

three days after Blair’s return from visiting his American political mentor (Pitts, 

2003). 

Whatever the origins of New Labour’s epiphany, the consequences were 

immediate and clear to see. It produced what Reiner (2007:124), playing on 

historical references to Bustkellism, refers to as ‘Blatcherism’: 

A ‘second order’ consensus on the fundamentals of law and an order 

policy – toughness, toughness, toughness… anything you can do, I can 

do tougher. Law and order politics has become a dominant discourse of 

the age (Reiner, 2007:122). 

This discourse would ensure that the shift occasioned by media obsession with 

ram raiding and joy riding would continue long after interest in those stories had 

abated. 

While the shift in tone inaugurated a tougher criminal justice policy and practice 

across the piece, it was in relation to young people in trouble that the biggest 

difference was felt. Precisely, because youth justice responses – unlike those for 

adults - had been informed by a philosophy of minimum intervention, there was 

considerably greater scope for a backlash to impact more harshly on young 

people. In consequence, as shown in figure 7.1, the rise in youth imprisonment 
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during the 1990s was virtually a mirror image of the decline in the previous 

decade. 

Figure 7.1 

Custodial sentences imposed on children and young people: 1980–200015 
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Although the 1990s also saw imprisonment of adults step up a gear, the relative 

increase for children was considerably greater. Between 1992 and 2001, 

custodial sentencing of adults rose by eight-three percent; the equivalent rise for 

those below the age of eighteen years was ninety percent, suggesting a ‘reduced 

tolerance by comparison’ for the latter group (Nacro, 2003b:11). 

7.4 A punitive turn? 

There is a considerable consensus that the political turn described in the 

previous section was part of a broader phenomenon, commonly referred to as 

15 The large increase shown during 1992 is a function of the fact that from that from year onwards 
the data include seventeen year olds as a consequence of provisions in the CJA 91 which extended 
the jurisdiction of the youth court to include children of that age 
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the ‘punitive turn’ (Goldson, 2005c) which in some accounts has an international 

dimension (Muncie, 2008b).16 As Goldson (2002a:386) confidently asserts: 

There is little doubt that punitive imperatives have shaped contemporary 

policy responses to child ‘offenders’ in England and Wales … Equally, 

there is ample evidence to confirm that such punitiveness is frequently 

expressed through practices of institutional containment. 

As suggested in chapter 1, the punitive turn – so far as it relates to the treatment 

of young people in England and Wales - is best understood as consisting of four 

distinct, but interrelated, ingredients. 

The first is an increased public concern about the nature and scale of youth 

crime, reflected in, and reinforced by, media representations. It seems clear that 

in the wake of the Bulger case, there was something of a moral panic in this 

regard. Second, is the political response to public disquiet. Following New 

Labour’s discovery of the problem of law and order, motivated as Pitts (2000) 

puts it by the ‘politics of electoral anxiety’, there was little to choose between 

their and the Tories’ policy on this issue, at least in terms of substance. But the 

goal of attaining political power required that both the main parties characterise 

each other as doing too little, too late, to stem the wave of criminality. As 

Matthews and Young (2003) argue, if it is possible to make a case that prior to 

1993 political responses to crime might legitimately be described as ‘defining 

deviancy down’, the subsequent period has seen the emergence of the opposite 

process, namely ‘defining deviancy up’ (Matthews and Young, 2003:4). This 

process has continued despite substantial falls in reported crime and 

victimisation rates from around the mid-1990s. While the rationale for such 

exaggeration is that politicians are simply responding to their constituents’ 

16 The focus of the current thesis is England and Wales and the arguments adduced here do not 
depend on whether or not the punitive turn is an international experience 
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genuine fears, the upshot is that such fears are simultaneously legitimated and 

heightened. Political leadership, mediated through increased press reportage, 

thus drives public opinion in ‘a pessimistic and vindictive direction’ (Young, 

2003:41). 

The third element is given by the reaction of courts and other criminal justice 

decision-makers, who – as representatives of the spirit of the times -

instinctively respond to the political soundings. Outcomes for children who break 

the law accordingly tend to become demonstrably harsher at all stages of the 

system, with a particular consequence for the numbers consigned to the secure 

estate. Members of the judiciary interviewed for a study seeking to understand 

the growth in the prison population accepted that sentencing had got tougher as 

a consequence of ‘external pressure’; as one explained: 

the drivers from all the political parties have been for longer and longer 

sentences, and that feeds through. The climate is punitive (Millie at al, 

2003:371). 

The final piece of the jigsaw is legislative change, the primary mechanism by 

which political parties can validate their ‘get tough’ credentials. Statutory 

innovations both require more intrusive responses to young people in trouble 

and facilitate the growth of custody by loosening the criteria associated with 

deprivation of liberty. Given the perceived pressures on the judiciary, the newly 

available powers inevitably receive extensive use. While such ‘retaliatory law 

making’ is intended to ‘assuage popular outrage, reassure the public and restore 

the “credibility” of the system’ (Garland, 2002:173), in reality it serves to do the 

opposite. Such measures, widely reported in the media, convey a sense that the 

public is right to be concerned about moral decay, and that previous 

understandings of how best to address the issue of crime, informed by ivory 

tower penological expertise, no longer accord with common sense. The punitive 
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turn thus acquires a circular dynamic as statutory change, itself a response to 

perceived public opinion, comes to mould public perceptions of the scale of the 

problem to which leglisation is the purported solution. 

The notion of the punitive turn then offers a persuasive, and layered, account of 

what changed in the early 1990s to generate a decade or more of rising child 

incarceration. Describing the origins of the custodial boom in this manner, also 

throws light on why Garland’s (2002) anticipated politicisation of law and order, 

the development of more punitive and expressive sanctions, and the reinvention 

of the prison did not emerge in any straightforward manner with the election of a 

defiantly neoliberal government in 1979. Having been delayed by more weighty 

political considerations and a concern to minimise state expenditure on what had 

been perceived as the relatively minor issue of youth offending, these deferred 

developments now came to the fore as priorities were recast. 

However, despite its intuitive plausibility, Roger Matthews (2003; 2005), has 

constructed a searching critique of the idea that society has become more 

punitive, arguing that the thesis is ‘undertheorised’ and lacking in ‘specificity’ 

(Matthews, 2005:178). A range of questions is posed by this critique. 

In some respects, the differences are a matter of emphasis. Matthews (2005:182) 

is surely correct for instance in advising against any assumption that: 

all … processes are moving in the same direction or that changes in 

social relations involved are necessarily pushing towards an increase in 

the deployment of punitive or emotive punishments [emphasis added]. 

As we have seen, the historical record confirms that it would be an error to 

conflate the wholesale adoption of a neoliberal agenda with an automatic shift in 

the direction of harsher responses to youthful lawbreaking. It should be 

149 



               

  

 

  

             

          

           

 

           

          

             

          

            

            

             

           

            

              

    

 

           

             

           

           

                

           

             

          

                

           

              

  

 

Bateman, T, 2010, Chapter 7: The punitive decade? Towards an explanation of rising custody during 

the 1990s 

acknowledged too that developments do not unfold in a uniform manner along a 

‘continuum of punitiveness’ (Matthews, 2003:225). The policy and practice of 

youth justice is indeed marked by mixed messages and contradictory pressures. 

Such observations provide a much needed corrective: a reminder of the 

requirement for a finely nuanced understanding of penological development. For 

instance, Matthews takes Feeley and Simon (1992) to task for assuming that the 

expansion in actuarial techniques of risk management necessarily presupposes a 

corresponding growth in control, intrusion and exclusion. At the same time, he 

accedes that the present trajectory does include a ‘discernible shift in the 

character and purpose of official sanctions’ (2003:225) so that there is a greater 

focus on what Pratt (2001) has termed ‘emotive and ostentatious punishment’. 

Such remarks are not in themselves inconsistent with the possibility that there 

was a punitive turn in England and Wales during the early 1990s that impacted 

particularly harshly on children. 

Some of Matthew’s comments, however, might be interpreted as intending to 

cast doubt on that possibility. His argument starts from the premise that the 

notion of punitiveness somehow carries connotations of excess; it implies the 

use of sanctions that are disproportionate, involving the imposition of penalties 

that are too harsh to conform to the principle of just deserts. He then notes that 

what is considered an appropriate punishment for a particular transgression may 

vary considerably over time, according to how the behaviour is perceived at any 

moment. Matthews concludes that in order to demonstrate punitiveness one 

would need to show not simply a rise in the average level of sanction attracted by 

particular behaviours over time, but also that current penalties are excessive 

relative to what is considered an appropriate level of punishment in the here and 

now. 
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While a powerful argument, it is not obvious that such an account is the only way 

of understanding the relationship between punitivism and proportionality. It was 

argued earlier that one of the weaknesses of the practitioner movement of the 

1980s was a failure to anticipate that the subjective nature of proportionality and 

just deserts are consistent with a broad range of outcomes for young people who 

offend. This is to confirm Matthew’s contention that attitudinal change can alter 

the level of punishment considered appropriate in different periods. It does not 

follow, however, that a punitive criminal justice system necessarily involves 

sanctions that are in excess of that baseline since the expression ‘punitive turn’ 

might accurately describe an abrupt shift that leads to harsher decision-making, 

for a broad range of offences of equivalent gravity than prevailed a short time 

previously. That characterisation would moreover be reasonable even if most of 

those working within the criminal justice system, and the public at large, 

regarded the new sentencing regime as entirely appropriate. 

There is, in other words, no obligation to demonstrate that dispositions are, in 

some measurable sense, more intrusive than that would accord with current 

standards of appropriate sanctions; showing that there has been a change of 

standards in a more punitive direction over a relatively condensed period is 

sufficient. Matthew’s formulation and the alternative construction of punitiveness 

might be regarded as equally legitimate, though describing different phenomena. 

To insist on Matthew’s more rigorous criterion however would make a punitive 

turn unlikely by definition. It is true that statutory provisions sometimes run 

contrary to public sentiment and, on other occasions, function to lead public 

opinion rather than reflect it. Similarly, decision-makers will, on occasion, be 

constrained by legislation which they consider improperly limits their discretion. 

Hence the disquiet of the magistracy in response to the increasing influence of 

welfare during the 1970s. The near mandatory nature of referral orders 
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constitutes a more recent instance of that possibility.17 These counter-examples 

notwithstanding, one would anticipate that in a democracy (even of a neoliberal 

kind), legislative provisions are by and large consistent with public expectations 

and that criminal justice decision makers, within certain limits, are able to – and 

do - impose sanctions they consider appropriate (Solanki and Utting, 2009). It 

follows that punitiveness, understood as excessive sanction would be a rare 

conjuncture. 

Matthews also points to a tendency by adherents of the ‘punitiveness thesis’ to 

rely heavily on the evidence of increased incarceration to support their 

perspective. This is clearly problematic if an increasingly punitive climate is 

employed to explain the rise in custody, and that expansion is simultaneously 

cited as the primary evidence for the harsher environment. But such a circular 

account is not relied upon here: the dynamics of the punitive turn are described 

independently earlier in this section and the mechanisms by which they generate 

higher levels of custody are sketched there, and fleshed out in later chapters. 

Matthews suggests too that a focus on custody tends to obscure the 

simultaneous growth in the use of ‘inclusive’ community based alternatives – 

which can be considered ‘non-punitive’ - and the rapid expansion of monitoring 

and surveillance which is: 

neither inclusive nor exclusive but rather provide[s] a range of measures 

which are generally seen as an alternative to punishment (Matthews, 

2005:180) 

17 Where a young person appears in the youth court for the first time, for an imprisonable offence, 
and he or she pleads guilty, the court is obliged to make a referral order unless it imposes an 
absolute discharge, custody or a hospital order. The judiciary has expressed reservations in relation 
to the provisions on the grounds that they undermine the court’s discretion 
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It is not immediately apparent on what basis these various distinctions – between 

punitive and non-punitive, and exclusive and inclusive sanctions - are made. 

One possibility might be to rely on the purpose of the intervention: whether 

retributive, to avoid retribution, rehabilitative, reparative, or to ensure efficient 

monitoring. But Matthews is alert to the difficulties of imposing dichotomies on 

the increasingly complex available array of penalties. A financial penalty is 

primarily a punitive measure, but is significantly less intrusive than a 

electronically monitored curfew, whose main function may be to facilitate 

monitoring or exercise control. Questioning whether the notion of ‘bifurcation’ 

can any longer be applied to the present configuration of orders available to the 

court, he contends that recent developments are: 

increasingly eroding the distinction between inclusive and exclusive and 

between community based and custodial sanctions, while undermining 

the notion of ‘alternatives’ to custody (Matthews, 2005:181). 

Expanding on the theme, Matthews recognises that purportedly non-punitive 

measures may involve an expression of a more punitive response. Thus if a 

particular offence would in an earlier period have attracted a police caution, but 

might now be more likely lead to a court conviction and a referral order, that 

would be regarded as extending the youth justice net, even though the latter 

disposal could legitimately be characterised as potentially reparative and 

rehabilitative rather than punitive. Nonetheless it also feels right to say that such 

a development would be symptomatic of a shift towards a more disciplinarian 

approach. Moreover, if alternatives to custody in fact function to displace other, 

less intrusive, community interventions, and have little impact on the custodial 

population, one might want to cite the expansion of such measures as 

confirmation of an increasingly punitive environment. 
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These remarks intimate that there may be merit in considering an alternative 

conceptual framework for assessing the extent to which a particular set of 

arrangements for dealing with youth crime is punitive. Punishment is a relational 

concept with two aspects. It is inflicted and delivered, in the criminal justice 

context, by agents of the state. From this perspective, it is the intention of those 

actors that matters: a disposition is punitive if that is its purpose. Understood in 

this manner, unpaid work would be a punishment but a supervision order may 

not be. 

It is presumably this concept of punishment on which Matthews relies when he 

asserts that the recent rash of sentencing strategies designed to enhance public 

protection: 

are not principally concerned with increasing the degree of punishment 

inflicted on individuals per se, although they may well involve greater 

numbers of people being subject to formal intervention (Matthews, 

2005:179). 

Outside of the criminal justice system, however, it is not uncommon for a 

measure to be intended as punishment but received with equanimity by those 

punished. For instance, a child sent to his or her bedroom might regard the 

prospect without concern if he or she was in any event proposing to escape the 

distractions of his or her siblings to finish reading a particularly engaging book. 

This example points to the second dimension of punishment: how a particular 

intervention is perceived and understood by the person on whom it is inflicted is 

significant irrespective of the original intent. It is this duality that resolves the 

apparent contradiction of a punishment for one’s own good. From this 

perspective, it is the experience of the recipient of the intervention that 

determines whether it is punitive or otherwise rather than the intentions of those 

responsible for imposing it. 
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As a consequence of the dual nature of punishment, the potential for disjunction 

between the purpose of an action and the way it is experienced is always 

present. Within the youth justice system, that disjunction is most likely to find 

expression in forms of disposal whose main function is not regarded by the 

legislature or the judiciary as retribution but which are nonetheless received as 

punitive by the subjects of intervention. 

Difficulties remain: patently not all young people will perceive the same 

intervention in an identical manner. Some will inevitably find hardship in the 

process of supervision where others experience opportunity. Nevertheless, it is a 

reasonable assumption that most young people will consider a measure punitive 

if: 

• It is imposed through the criminal justice system as a response to offending 

behaviour 

• The elements of intervention are compulsory 

• Failure to comply can result in a return to court and the prospect of a harsher 

penalty, including the imposition of custody. 

This will remain true even if elements of the programme are also recognised as 

beneficial or even enjoyable. Although ranking different disposals remains a 

complex exercise, one might legitimately consider a disposal to be more punitive 

to the extent that it involves a greater degree of restriction on the subject’s free 

time, or liberty. 

Let us be explicit about the claims made since, for the purposes of the current 

thesis, they are relatively restricted by comparison with those advanced by some 

of the authors against whom Matthews’ criticisms are directed. First, it is 
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suggested that a punitive turn – understood as a phenomenon that resulted in 

offences of equal gravity being met with increasingly intrusive disposals -

occurred in the early 1990s. It is argued, secondly, that in order to establish such 

a turn empirically, one would need to demonstrate that responses to youth 

offending rapidly became harsher from that point. Evidence of punitiveness can 

be derived from the extent to which young people are subject to higher levels of 

intervention for offending behaviour similar to that which would previously 

attracted lesser disposals, since, whatever the ostensible rationale for their 

introduction, greater restrictions on liberty will have been experienced by those 

young people as punishment. Third, it is contended that the punitive turn, and 

associated changes in the treatment of children in trouble, involved the 

development of mechanisms that generated higher levels of incarceration for at 

least the remainder of the decade. The evidence to that effect is addressed in 

later chapters. 

7.5 The rise in custody and patterns of youth crime 

Before turning to that evidence, it is necessary to deal with the possibility that 

the rise in custody might be viewed more straightforwardly as a response to 

changing patterns of youth crime. Detected youth offending continued to fall 

during the 1990s, as it had during the previous decade. As indicated in figure 

7.2, in 2000, such offending was twenty-one percent lower than it had been in 

1992. 
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Figure 7.2 

Detected youth offending (indictable offences): 1980-200018 
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If the extent of crime cannot account for the explosion in youth imprisonment, it 

might still be argued that changes in the nature of that offending were partly 

responsible. Violence against the person, one of the crime types that attracts 

higher levels of public concern, declined steadily from 16,000 offences in 1993, 

to 14,800 in 1996 and 14,600 in 2000. Perhaps more tellingly, fifty-seven 

percent of violent offences, in the latter year, resulted in a pre-court disposal, 

suggesting that they arose out of incidents of a less serious nature (Nacro, 

2002b). 

Nonetheless, there is some evidence to support the notion that other aspects of 

children’s criminality became more serious during the relevant period. First, the 

number of children sentenced under the ‘grave crime’ (excluding offences of 

murder) rose by seventy-eight percent between 1993 and 2000, from 315 to 516 

as shown in figure 7.3. 

18 The large increase shown during 1992 is a function of the fact that from that from year onwards 
the data include seventeen year olds consequent to the provisions of the CJA 91 
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Figure 7.3 

Children sentenced to long term detention for ‘grave crimes’ (excluding murder) 

under section 53(2) (subsequently section 91): 1993–2000 
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But there is a difficulty with assuming uncritically that these data allow one to 

conclude that youth custody has risen in response to youth crime becoming 

more serious. In the first place, the proportionate increase in incidents sentenced 

as ‘grave crimes’ is substantially lower than the expansion in incarceration. More 

problematically, one predictable outcome of a more punitive climate is that 

offences which might previously have been thought to warrant no more than a 

standard custodial – or high tariff community – penalty, are more likely to attract 

outcomes of long-term detention. The number of designated ‘grave crimes’ 

would thereby rise even if children’s offending behaviour showed no tendency 

towards increasing gravity. The pool of offences eligible for long-term detention 

was, moreover, enlarged by statutory changes considered in greater detail below. 

As a consequence, Nacro (2007a:3) has argued plausibly that: 

shifts in the use of [grave crime provisions] … do not reflect in any direct 

fashion fluctuations in levels of serious offending by children and young 

people. 
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At the same time, convictions for murder and manslaughter, offences whose 

classification is not susceptible in the same way as other ‘grave crimes’ to 

external influence, showed no tendency to rise as indicated in table 7.1 below.19 

Table 7.1 

Convictions of children for murder and manslaughter: 1993-2000 

(Derived from the relevant editions of Criminal Statistics for England and Wales) 

Offence type 1993 1994 1995 1996 1997 1998 1999 2000 

Murder 24 16 10 26 26 10 24 20 

Manslaughter 12 8 7 8 10 19 9 12 

Total 36 24 17 34 36 29 33 32 

The incidence of robbery has however risen. In 2000, 2,700 young people 

received a substantive youth justice disposal for that offence; although 

representing just 2.4 percent of total disposals, it constituted a twenty-nine 

percent rise compared to 1993 (Nacro, 2002b). But it is not clear that these 

figures portray an rise in serious offending. Robbery is an extremely flexible 

category, incorporating behaviour across a broad spectrum that, at the less 

serious end, might be classified with equal legitimacy as theft (Blom-Cooper and 

Drabble, 1982). Where decision-making is informed by lower levels of tolerance 

than previously, one would expect a process of ‘category shift’ from the lesser 

crime of theft to the more serious offence of robbery. That change in 

classification will in turn generate the imposition of tougher penalties. There is 

too considerable potential for behaviour that might not have attracted any formal 

youth justice outcome in a more lenient atmosphere to be brought within the 

ambit of the youth court as an offence of robbery. Analysis of British Crime 

19 Over the longer-term improvements in medical care may tend to reduce the numbers of 
homicides by allowing the recovery of victims who would otherwise have died. It seems unlikely, 
however, that such improvements would have any marked impact over the short timescale 
considered here 

159 

https://below.19


               

  

 

  

              

             

          

            

             

           

      

 

                

             

             

             

           

             

           

             

             

             

            

             

            

          

            

    

    

    

    

    

    

    

    

    

Bateman, T, 2010, Chapter 7: The punitive decade? Towards an explanation of rising custody during 

the 1990s 

Survey data in the latter part of the 1990s suggested that incidents which met 

the technical criteria for robbery but might legitimately be viewed as closer to 

bullying had a considerable impact on robbery victimisation rates. Excluding 

sixteen year old victims of this sort of episode from the data: 

reduced the 14% increase between 1997 and 1999 in robbery to a 2% 

increase. For mugging the percentage increase of 4% becomes a decrease 

of 7% (Kershaw et al, 2000:35). 

A recent investigation into the causes of the rise in the growth of the adult prison 

population concluded that the ‘worsening nature of offending is likely to be, at 

best, a secondary explanation’ (Millie et al, 2003:377). The above analysis of the 

evidence in relation to children appears to accord with that finding. From a 

contrary perspective, it is relatively easy to demonstrate that sentencing has 

become harsher for offences of a similar nature. Unlike robbery and violence 

against the person, incidents of theft, handling stolen goods, criminal damage 

and motoring offences tend to be significantly more stable in terms of gravity 

because of the relatively restricted range of behaviour to which they apply. As 

shown in table 7.2 below, between 1993 and 2000, the average term of 

detention for each of those offence types (where custody was imposed) rose 

sharply in both the youth and Crown court. The most obvious explanation of 

such a pattern is that, over the period, the judiciary became progressively 

inclined to sentence equivalent offences more harshly, an account consistent 

with a punitive turn in the early part of the 1990s. 
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Table 7.2 

Average length of custodial sentence imposed on defendants below the age of 

18 years for selected offences: 1993 and 2000 

(Derived from Home Office, 2005: tables 2.15 and 2.16) 

Offence type Theft / handling 

stolen goods 

Criminal damage Motoring offences 

Year Average length of detention in the youth court (months) 

1993 3.9 3.5 4.3 

2000 5.5 6.2 6.4 

Year Average length of detention in the Crown court (months) 

1993 7.9 17.8 6 

2000 9.9 22.9 8.3 
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Chapter 8: Legislative and policy shifts and their impact 

1991 – 1997 

The courts should have the power to send really persistent, nasty 

little juveniles away to somewhere … (Kenneth Clarke, Home 

Secretary, Daily Mail, 22 February 1993) 

8.1 Legislation and custody 

Legislation does not fully determine the use of custody. It does however 

provide the framework within which sentencing and remand decisions are 

made. Where changes to the statutory provisions expand the categories of 

children for whom custody is available, or relax the criteria associated with 

its use, there is considerable potential for a growth in the numbers of 

children deprived of their liberty. Equally important is the role of legislative 

development in sending signals to those within the system responsible for 

making decisions. Changes in sentencing can predate changes to law as 

the judiciary acknowledges parliamentary intent while the subsequent 

implementation of the statutory provisions can in turn stimulate a further 

growth in custody. Legislative shift can drive up custody not just because it 

permits deprivation of liberty in cases where it would hitherto have been 

precluded, but also because it licences the court to impose harsher 

disposals, the demand for which has itself been incited by the process 

leading to the passage of the relevant statute. 
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A series of statutory provisions during the 1990s functioned in just this 

manner, leading to an explosive growth in the number of children 

consigned to the secure estate. To appreciate the scale of the changes 

wrought over this period, it is helpful to start by contrasting the CJA 91 

with what came later. The former measures represented the highpoint of 

the justice based orthodoxy of progressive minimalism (Smith, 2007); 

subsequent youth justice legislation was to look very different. 

8.2 The Criminal Justice Act 1991: the last gasp of 

progressive minimalism 

8.2.1 Overview of the provisions 

Reflecting the government’s belief that persistent offending by children 

was of a qualitatively different nature to that of ‘older professional 

criminals’ (Home Office, 1998: paragraph 3.38), the CJA 91 contained at 

least two provisions that might have been expected to restrict further the 

already falling use of custody. First, the minimum age at which boys could 

receive a custodial sentence, in the youth court, was raised from fourteen 

to fifteen years, bringing the position of young males into line with that 

which already applied to girls (Great Britain, 1991: section 63). The use of 

incarceration for children aged under fifteen years had already declined 

sharply, by more than eighty percent, since 1984 (Nacro, 2003b) but in 

1991, the year before implementation of the provision, 163 custodial 

sentences were imposed upon fourteen-year-old boys. The abolition of 

custody for that group was accordingly more than symbolic. 

Secondly, the Act made provision for what became known as the court 

ordered secure remand (COSR) (Great Britain, 1991: section 60). A 

consultation paper, The remand of alleged juvenile offenders (Home Office, 
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1991a), issued in February, had signalled the government’s intention to 

abolish remands of children below seventeen years to prison service 

custody. The COSR was conceived as a statutory mechanism for effecting 

this intent through the replacement of remands to custody, for fifteen and 

sixteen year old boys, by remands to local authority accommodation with a 

security requirement (the technical designation of a COSR). The measure 

would have no impact on girls who were not in any liable to be remanded 

to custody below the age of seventeen years. 

The legislative change thus raised the prospect that the 1,168 males below 

the age of seventeen years who were remanded in prison service 

accommodation during 1991 would henceforth be placed in local authority 

secure provision (Nacro, 2003b) which enjoys considerably higher levels of 

staff to child ratios and is regulated by the same statutory provisions and 

guidance that apply to the supply of residential accommodation for looked 

after children (Bateman, 2006c). The development was unsurprisingly 

widely welcomed by youth justice practitioners and the penal reform lobby. 

The eventual outcome, however, was rather different to that anticipated. 

Implementation was delayed pending the provision of additional secure 

accommodation needed to effect the transfer from prison service custody. 

The Home Office (1991a) consultation paper suggested that an additional 

thirty to thirty-five secure places would be required but that estimate was 

revised upwards on four subsequent occasions as the remand population 

climbed (Nacro, 2003b). The delay was thus considerably longer than 

originally envisaged and, by the time of implementation, both the political 

climate and the legislation itself had changed almost beyond recognition. 
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More generally, the CJA 91 reaffirmed, with some important modifications, 

the legislative restrictions on the court’s power to impose custodial 

sentences and extended those provisions to adults in the following terms. 

1 Restrictions on imposing custodial sentences 

(1) This section applies where a person is convicted of an offence 

punishable with a custodial sentence other than one fixed by law. 

(2) Subject to subsection (3) below, the court shall not pass a 

custodial sentence on the offender unless it is of the opinion— 

(a) that the offence, or the combination of the offence and one 

other offence associated with it, was so serious that only such a 

sentence can be justified for the offence; or 

(b) where the offence is a violent or sexual offence, that only such a 

sentence would be adequate to protect the public from serious 

harm from him. 

(3) Nothing in subsection (2) above shall prevent the court from 

passing a custodial sentence on the offender if he refuses to give 

his consent to a community sentence which is proposed by the 

court and requires that consent. 

(4) Where a court passes a custodial sentence, it shall be its duty— 

(a) in a case not falling within subsection (3) above, to state in open 

court that it is of the opinion that either or both of paragraphs (a) 

and (b) of subsection (2) above apply and why it is of that opinion; 

and 

(b) in any case, to explain to the offender in open court and in 

ordinary language why it is passing a custodial sentence on him 

(Great Britain, 1991: section 1). 
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By comparison with the provisions of the CJA 88, the revised criteria for 

custody were at the same time looser and tighter. Henceforth, the 

assessment of seriousness – previously restricted to a single offence – 

could take into account one further ‘associated offence’. This represented a 

slight lowering of the custody threshold. 

Conversely, it was no longer open to the court to impose a sentence of 

detention where it considered that the defendant was ‘unable or unwilling’ 

to respond to community based alternatives. Under the more restrictive 

condition that custody was available only if the young person explicitly 

refused to give consent to a disposal that required it (supervision orders 

with additional requirements; probation; and community service orders), 

sentencers could no longer lock up a child because they supposed that he 

or she would be unable to derive benefit from supervision, or deduced 

from the defendant’s demeanour a lack of willingness to engage. Moreover, 

offending could not be held to be more serious on account of the young 

person’s failure to respond to previous disposals (Great Britain, 1991: 

29(1)), effectively blocking the possibility of a ‘back door’ route to custody 

for previous non-compliance. 

The new provisions also clarified that the court could only determine that a 

custodial sentence was required to protect the public from serious harm 

where the matter to be sentenced was a violent or sexual offence. Although 

courts would rarely have cited public protection in other cases, the 

previous legislation did not preclude it. 

The amended criteria might thus have been expected to have a deflationary 

impact on the use of custody. Further, once the custodial threshold was 

crossed, the Act required that any term of imprisonment was limited to that 
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‘commensurate with the seriousness of the offence’ (Great Britain, 1991: 

section 2a), other than in the case of a violent or sexual offence where a 

longer sentence was required to ensure public protection from serious 

harm. The provision was intended to reduce the average length of 

detention, thereby diminishing the population behind bars at any one time, 

over and above any decline associated with a fall in the number of custodial 

sentences imposed. 

It was not however possible to view changes to the custodial criteria in 

isolation, since other elements of the Act also had the potential to impact 

on the numbers of children deprived of their liberty. First, since the 

statutory restrictions had previously applied only to those below the age of 

twenty-one years, they had been regarded, in part, as a dispensation for 

youth. The application to offenders of all ages potentially ran the risk of 

benefiting adults at the expense of losing the advantage that had 

previously accrued to children. This possibility was accentuated by the 

extension of the jurisdiction of the juvenile court, now renamed the youth 

court (Great Britain, 1991: section 70), to include seventeen-year-olds 

(Great Britain, 1991: section 68). The statutory framework henceforth 

allowed sixteen and seventeen-year-olds to be subject either to adult 

disposals or those for children, according to the court’s assessment of 

maturity. Probation orders thus became available for sixteen-year-olds and 

supervision orders for those aged seventeen. The same logic led to an 

increase in the available hours community service, from one-hundred-and-

eighty to two-hundred-and-forty, that could be imposed on sixteen-year-

olds as they were aligned to the adult maximum. 

The changed status of seventeen-year-olds was partly a response to the 

ratification in 1991 by the United Kingdom of the United Nations 
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Convention of the Child, which defines a child as any person below the age 

of eighteen years. It also represented an acknowledgement by the 

government that while there was ‘little difference in the pattern of 

offending between sixteen and seventeen year olds’ (Home Office, 1998: 

paragraph 3.40), their treatment through the court system had diverged in 

recent years. Custodial sentencing had fallen dramatically for those dealt 

with through the youth justice system, but for young adults aged seventeen 

to twenty years, it had risen by twenty percent between 1977 and 1987 

(Penal Affairs Consortium, 1989). 

In any event, some commentators were concerned that the new category of 

‘near adult’, subject to an ‘overlapping jurisdiction’ (Gelsthorpe and Kemp, 

2002:140), might ‘permit the punitive philosophy of the adult courts to 

invade the youth courts’ (National Association of Probation Officers, 

1992:13). 

The second caveat was that restrictions on custody were now part of a 

broader sentencing framework firmly grounded in the notion of just 

deserts (Cadman, 1995). Just as imprisonment was to be reserved for cases 

that were so serious that only incarceration could be justified, so too the 

legislation established a new category of community sentence, consisting 

of those orders involving substantial compulsory intervention in the lives of 

those subject to them. A community penalty could henceforth only be 

passed if the court considered that: 

the offence, or the combination of the offence and one other 

offence associated with it, was serious enough to warrant such a 

sentence’ (Great Britain, 1991: section 6(1)). 
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This provision, as with the criteria for custody, was clearly circular since it 

answered the question ‘How serious does an offence have to be to warrant 

a community sentence?’ with ‘Serious enough to warrant a community 

penalty’, rendering it susceptible to subjective interpretation. The threshold 

again applied irrespective of age, giving rise to a danger that the erstwhile 

distinctions that had worked in the previous decade to the advantage of 

children might be blurred. Where a child was made subject to a community 

order, the seriousness of the offending rather than any other consideration 

determined the ‘restriction of liberty’ that could be imposed (Great Britain, 

1991: section 6(2)(b)). Welfare concerns could no longer be used to justify 

higher levels of intervention. 

Offending that was not ‘serious enough’ to cross the community sentence 

threshold could lead only to a first tier, or lower order, disposal – at that 

time a financial penalty or discharge - whatever the antecedent history of 

the defendant. Indeed, the court was explicitly precluded from taking into 

account previous convictions unless they disclosed features relevant to the 

assessment of seriousness of the current matters (Great Britain, 1991: 

section 29(2)). 

Finally, proportionality determined the maximum extent of punishment 

available to the court. In cases of sufficient personal mitigation, sentencers 

might opt for a penalty from the tier of disposals below that which the 

offending would otherwise warrant (Great Britain, 1991: section 28(1); 

Nacro, 2003a). When assessing the extent of mitigation courts were 

encouraged as a matter of course take into account the age, maturity, and 

level of development of the defendant, offsetting to some degree the risk 

that extending thresholds to all defendants might undermine the 

advantages that they previously offered to children (Nacro, 2003a). 

169 



                

 

  

 

            

          

           

          

           

           

            

        

             

             

       

          

              

            

            

              

             

        

            

           

         

 

             

           

         

             

             

          

Bateman, T, 2010, Chapter 8: Legislative and policy shifts and their impact 1991 - 1997 

The Act thus established a statutory tariff based on proportionality of a 

kind previously maintained by youth justice practitioners outside of the 

legislative framework. The commitment to just deserts filtered all the way 

down through the sentencing structure, including first tier orders. Courts 

had always been required to take defendants’ means into account when 

determining the level of any fine, but inevitably financial penalties had 

tended to be felt more keenly by the most impoverished. The legislation 

addressed that potential disproportionality through requiring sentencers to 

express fines in terms of the number of units to be paid commensurate 

with the seriousness of the offence. The monetary value of the unit was 

administratively determined subsequent to sentence according to 

disposable weekly income (Great Britain, 1991: section 18(2)). For children 

under fourteen years, the unit value was one twentieth of that for an adult, 

corresponding to a minimum of twenty pence and a maximum of five 

pounds; for children aged fourteen to seventeen, the unit was valued at 

twenty percent of the adult scale, equivalent to a range of eighty pence to 

twenty pounds. The intention was to ensure that the subject could meet the 

penalty ‘without suffering undue hardship’ (Home Office, 1991b: 

paragraph 8). By making financial penalties more realistic in the case of 

children, the new arrangements extended the range of options available to 

the court below the community sentence threshold. 

The welfare principle, enshrined in the CYPA 1993, remained in place as an 

adjunct to the new statutory framework and continued to provide a 

legislative distinction between the arrangements for dealing with adults 

and children who broke the law. The CJA 91, and its associated guidance, 

were mute as to the interaction between that principle – which was specific 

to children – and the generically applicable tenet of proportionality. 
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Arguably, however, the 1991 Act provided a statutory solution to the 

concerns of the justice lobby that welfare need should not lead to 

netwidening, uptariffing, and higher levels of incarceration as it had done 

during the 1970s (Nacro, 2003a). Henceforth, the seriousness of the 

offence would provide an upper limit to compulsory intervention; 

considerations of welfare could no longer function to increase the level or 

extent of the penalty but would inform the nature and content of any 

programme – within the limits set by proportionality - to ensure that the 

intervention was ‘the most suitable’ one for the young person (Great 

Britain, 1991: section 2(2)(a)). In addition, welfare considerations might 

provide mitigation leading to a reduced punishment. 

While the legislation appeared to provide much of what the youth justice 

lobby had campaigned for (Rutherford, 1992), not all the provisions were 

welcome to progressive commentators. As early as 1988, the government 

had noted the potential utility of electronic monitoring to ‘help enforce an 

order which required offenders to stay at home’ (Home Office, 1988 

paragraph 3.19), a suggestion that drew hostile responses from the 

Association for Juvenile Justice and the Intermediate Treatment Fund 

(Association for Juvenile Justice, 1989; Intermediate Treatment Fund, 

1990). Sections 11 and 12 of the CJA 91 nonetheless introduced 

electronically monitored curfews for those aged sixteen years or above. 

Moreover, the Act introduced a presumption that courts should bind over 

the parents of any child convicted below the age of sixteen years ‘to take 

proper care of him and exercise proper control over him’ (Great Britain, 

1991: section 58(2)(a)). Although parents could only be so bound over if 

they consented, unreasonable refusal to consent rendered them liable to a 

fine up to £1,000. 
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There was already a statutory requirement that parents should, unless it 

was unreasonable to do so, be made responsible for financial penalties 

against their children (Nacro, 2004a). Moreover, some youth justice 

services had offered support on a voluntary basis to parents of children 

who came to the attention of the criminal justice system (Skinner, 1991), 

even if this was the exception rather than the norm (Audit Commission, 

1996). The new measure represented something of a departure, however, 

emphasising parental discipline and control at the expense of social factors 

(Macmillan, 1998) and presaging a concern with parental supervision as 

one of the primary predictors of offending within what would later became 

known as the ‘risk factor paradigm’ (Pitts and Bateman, forthcoming). This 

paradigm, a central feature of New Labour’s new youth justice (Goldson, 

2000) when it came to power later in the decade, receives further attention 

in due course. For current purposes, suffice to say that it is considered by 

some commentators simultaneously to: reflect the anxieties of a neoliberal 

risk averse culture (Young, 1999); embody the ‘new penology’s’ concern 

with actuarial justice (Feeley and Simon, 1992); while successfully effecting 

‘the obfuscation of the moral, social and political criteria’ involved in such 

forms of justice (Matthews, 2003:237). 

These contra-indicators were, however, seen as minor irritants by those 

committed to the ‘back to justice’ agenda. Writing at the end of a decade 

which with hindsight was widely regarded as having given birth to an era of 

‘hyper incarceration’ (Simon, 2000), Sharon Moore nonetheless felt able to 

reflect that: 
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In the early 1990s it was not inconceivable to suppose that the 

wholesale imprisonment of children might be abolished by the end 

of the century (Moore, 2000:216). 

8.2.2 The immediate impact 

The period following the implementation of the CJA 91 was witness to a 

burgeoning use of custody accompanied by more intensive interventions 

for children who remained in the community. It is not clear however that 

this change of direction can be imputed directly to the statutory provisions 

themselves, since these were rapidly superseded by further legislation that 

consciously sought to reverse many of the innovations in the 1991 Act. The 

abrupt shift in political climate also impacted on the manner in which the 

surviving elements of the CJA 91 were delivered in practice. 

The principal provisions were implemented on 1 October 1992, fifteen 

months after receiving Royal Assent. The delay was intended to allow 

criminal justice practitioners to acquaint themselves with the new 

arrangements and undergo suitable training. The legislative volte-face was 

by contrast marked by undue haste: the Criminal Justice Act 1993 (CJA 93) 

completed its passage through parliament on 16 August 1993 and was 

implemented in large part on the same day (Home Office, 1993b). The Act 

abolished unit fines (Great, Britain, 1993a: section 65); it also allowed the 

court to take account of more than one associated offence when assessing 

the seriousness of the matter before it (Great Britain, 1993a: section 66(6)), 

as well as antecedent convictions and previous failure to respond to 

community based interventions (Great Britain, 1993a: section 66(6)). 

Moreover, it required courts to consider the fact that an offence was 

committed while the defendant was on bail to be an aggravating factor that 

would attract a more serious penalty (Great Britain, 1993a: section 66(6)). 
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Such measures ‘shot great holes’ (Rutherford, cited in Goldson, 1997b:131) 

in the principle of proportionality as enshrined in the 1991 Act, which took 

it for granted that allowing previous convictions or behaviour to influence 

the sentencing of a later matter would be to punish the defendant twice. 

This rapid reformulation, in conjunction with the recent inclusion of 

seventeen-year-olds within the jurisdiction of the youth court, precludes 

the option of relying on Criminal Statistics for evidence on the impact of 

the C JA 91 since there is no full year’s data. However, a study monitoring 

outcomes in fifteen local authority areas in the first six months following 

implementation provides grounds for supposing that the statutory 

provisions were not incompatible with a continuation of the decline in the 

use of custody for children aged ten to sixteen years and an extension of 

that approach to seventeen-year-olds (Nacro, 1993). During the study 

period, custodial sentences were used less frequently than in the 

equivalent period prior to implementation, despite that fact that seventeen 

and eighteen-year-olds accounted for forty-three percent of court 

throughput. The more restrictive community penalties available for ‘near 

adults’ were used relatively sparingly, with probation, community service 

and combination orders accounting for just 8.3% of all disposals compared 

with an equivalent figure of 13.3% for supervision orders. Moreover, 

seventeen-year-olds received the latter order in the same proportion as 

those aged sixteen years, suggesting that sentencers were tending to 

extend the philosophy of the juvenile court to the older age cohort rather 

than the other way around. This assessment was reinforced by the fact that 

there were no there were no recorded instances of the curfew order being 

used (Nacro, 1993). 
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The unit fine proved popular: financial penalties rose following the 

implementation helping to ensure that first tier penalties accounted for 

almost sixty percent of the total. (Discharges were the most commonly 

used disposals.) Moreover, the low unit value accorded to children appears 

to have encouraged courts to make the defendant responsible for payment 

rather than his or her parent, with the former arrangement being preferred 

in ninety percent of cases where a fine was made (Nacro, 1993). 

The authors of the report were aware of the impending changes, and what 

they were likely to bring, noting that: 

The heated public debate which has been taking place since the 

turn of the year (together with further changes produced by the 

Criminal Justice Act 1993 …) mean that these positive findings will 

be very difficult to sustain (Nacro, 1993:11-12). 

Events would confirm that prognosis. 

8.3 The legislative turn: the licence to incarcerate 

The thrust of the CJA 93 was to dilute the influence of just deserts in a 

manner that was bound to increase the court’s assessment of the 

seriousness of matters before it, allowing in turn a more ready crossing of 

the various statutory thresholds. Other legislative initiatives engaged in a 

broader, and in some instances, more direct attack on the trends that had 

promoted decarceration for more than decade. 

The Bail (Amendment) Act 1993 was a response to the moral panic over 

‘bail bandits’ described in the previous chapter. The statute consisted of 

just two sections and introduced a prosecution right of appeal against the 

granting of bail in the youth court. The right was automatic in any case 
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involving an offence with a maximum adult penalty of five years or longer if 

the prosecution had made representations that bail should not be granted. 

In the event of the prosecution serving notice on the court that it intended 

to deploy its new power, the defendant was automatically denied bail until 

the appeal could be heard in the Crown court (Great Britain, 1993b: section 

1). Legislation introduced the following year, reversed the presumption in 

favour of bail for certain more serious offences or where the alleged 

offence was committed while the defendant was on bail for other matters 

(Great Britain, 1994: sections 25–26). 

The Criminal Justice and Public Order 1994 (CJPOA 94) made good on the 

government’s promise to introduce a new custodial sentence for children 

aged twelve to fourteen years. The secure training order (STO) provided for 

such children to be detained in privately managed secure training centres 

for up to two years. This new form of incarceration would cost an 

estimated £75 million in capital expenditure and £20 million running costs 

(The Children’s Society, 1993). Implementation was delayed while contracts 

were awarded and the institutions built: the first centre was not opened 

until 1 March 1998 (O’ Neill, 2001) by the New Labour administration, who 

by this time had abandoned their opposition to what they had previously 

dubbed ‘colleges of crime’ (Watson-Smyth, 1998). In the two years to April 

2000, when the STO was replaced, four-hundred children below the age of 

fifteen were locked up under its provisions (Home Office, 2001a). 

If implementation was some years in the future, the passage of the 

legislation was significant in two respects. First, it emphasised the extent 

of the backlash. The government was not simply content to return to the 

status quo ante the CJA 91. Custody for children below the age of fourteen 

years had never been available in the juvenile court since its inception in 
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1908 (Muncie, 2009). Secondly, it marked the political turn as one imbued 

with neoliberal values: private capital was henceforth allowed to profit from 

locking up children – an area from which it had previously been excluded -

in line with the development of what Taylor (1999:186) calls the 

development of the ‘market in social control’. 

But the STO was the tip of the carceral iceberg. Section 17 of the CJPOA 94 

increased, from twelve to twenty-four months, the maximum length of 

detention in a young offenders institution for young people aged fifteen to 

seventeen years sentenced in the Crown court (Great Britain, 1994: section 

17). The principal effect of the change was to fill the void of the 

‘sentencing no man’s land’ described in chapter 6. Whereas youth court 

magistrates had previously been encouraged to round sentencing down to 

a maximum of one year in custody unless the case was one that warranted 

detention of more than two years under the ‘grave crime’ provisions, they 

were now empowered to commit young people to the Crown court for 

sentencing to periods of between one and two years for offences that were 

not considered ‘grave’. The consequences of this change are registered in 

an increase in the proportion of custodial sentences between one and two 

years imposed on children aged fifteen to seventeen years, from ten 

percent in 1995 to eighteen percent in 1999 (Home Office, 2001a). 

The ‘grave crime’ provisions themselves were also extended to the 

detriment of younger children. Those aged below fourteen years could 

previously only be sent for trial to the Crown court for offences of murder 

and manslaughter. Henceforth, ten to thirteen-year-olds came within the 

scope of the grave crime procedures just as older young people, allowing 

the imposition of long-term detention for any offence that attracted a 

maximum penalty of fourteen years or more in the case of an adult (Great 
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Britain, 1994: section 16). Children from the age of ten became liable for 

long-term detention for an array of offences - including robbery, domestic 

burglary and handling stolen goods - for which they could not previously 

have received any form of custody (Nacro, 2001). The amendment 

contributed to a rise in the number of children sentenced under the ‘grave 

crime’ provisions from 387 in 1994 to 722 in 1997 (Nacro, 2007a). 

Considerations of space preclude an extended treatment of the other 

regressive measures within the CJPOA 94, but they include: 

• the introduction of a power of arrest for children who breached 

conditions of a remand to local authority accommodation 

• lowering the age, from fifteen to twelve years, at which children could 

be detained by the police following charge 

• dispensing with the requirement on the court to obtain a pre-sentence 

report before imposing custody or a high-tariff community penalty 

where it had access to a previous such report 

• limitations on the right to silence; and 

• a power for courts to bind over parents of children subject to a 

community sentence to ensure that the latter comply with the terms of 

their order (Home Office, 1994a). 

The Act also made amendments to COSRs, giving rise to a revised upward 

estimate of the number of places in secure accommodation that would be 

required. As a consequence, implementation was further delayed 

(Department of Health, 1994; Nacro, 1996). Further changes to the 

provisions are considered in the next chapter. 
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The Crime (Sentences) Act 1997 was the final major piece of criminal 

justice legislation prior to a change of government. It is best known for the 

introduction of mandatory life sentences for those convicted of a second 

serious violent or sexual offence, and of minimum sentences for supplying 

Class A drugs and domestic burglary. Such sentences did not apply to 

young people below the age of eighteen years. Other provisions did 

however impact adversely on children. 

Time spent remanded to custody or in secure accommodation had 

previously counted towards any subsequent custodial penalty. Section 9 of 

the Act reaffirmed that general principle but gave the court discretion to 

order that the amount of days credited should be less than the period 

served on remand or to determine that no credit at all should be given 

(Great Britain, 1997: section 9). 

Further inroads were made into the principle of proportionality as courts 

were empowered to impose community service orders or curfew orders for 

fine default or for minor offences where the defendant had previously 

failed to pay financial penalties and would have insufficient means to do so 

if fined again (Great Britain, 1997: sections 35 and 37). The logic of the 

provisions was questioned by some: 

It seems odd for legislation to say on the one hand that an offence 

is not serious enough for a community service order but, on the 

other hand, that courts are allowed to pass one anyway (Penal 

Affairs Consortium, 1997:14). 

The effect of this paradox was to undermine the credibility of what had 

previously been regarded as high-tariff community orders by allowing 

them to function as a suitable penalty for minor misdeeds. There was 
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inevitably an attendant risk of shortening the tariff, so that children would 

more rapidly exhaust the available range of non-custodial options and face 

the inevitability of incarceration at an earlier point in their criminal careers. 

Finally, the Act extended the availability of electronically monitored curfews 

to children below the age of sixteen years, albeit with a shorter maximum 

of three months compared with six months for those above that age (Great 

Britain, 1997: section 43). This extension could scarcely be justified by the 

limited evidence on the use of the order for adults suggesting a breach rate 

double that of probation orders (Penal Affairs Consortium, 1997). 

Moreover, it paid little regard to the particular concerns in relation to 

tagging of school-age children which was likely to be particularly 

stigmatising and might lead some to wear the tag as a ‘badge of honour’ 

(Penal Affairs Consortium, 1997:16). 

8.4 Licence and endorsement 

Not all of the above legislative developments were directly relevant to the 

power to imprison; those that were, affected relatively few children; and the 

STO was not implemented for four years. As in earlier decades, however, 

the full impact on sentencing decisions can only be understood in the 

context of wider systemic pressures. Analysis of shifts in the distribution of 

sentencing below the level of custody, portrays an uptariffing effect across 

the spectrum. This inevitably lowered the threshold at which custody 

kicked in since children ran out of other options at an earlier point than 

they would otherwise have done. Such shifts lower down the sentencing 

scale were a manifestation of the legislative changes described, which 

encouraged, licensed and endorsed harsher judicial decisions. 
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Table 8.1 demonstrates that between 1993 and 1999 (the year before 

implementation of the most significant youth justice provisions of New 

Labour’s Crime and Disorder Act 1998 ), were witness to three 

developments each of which betrays a more punitive edge to sentencing: 

• An increased reliance on fines relative to discharges for children whose 

offending did not merit a community penalty 

• A reduced use of first tier penalties by comparison with community 

sentences 

• An increased preference for ‘adult type’ community orders – that is 

probation orders, community service orders, and combination orders – 

at the expense of child specific community sentences such as 

supervision and attendance centres. 

Table 8.1 

Selected ratios of non-custodial orders: 

1993 and 1999 (indictable offences) 

(Derived from Home Office, 2001a: tables 7.6–7.8) 

Ratios 1993 1999 

Fines as a proportion of first tier 

penalties 

23.8% 28.4% 

First tier orders as a proportion of all 

non-custodial disposals 

51.9% 48.9% 

Adult type orders as a proportion of all 

community sentences 

30.4% 31.9% 

While the percentage changes are modest, they suggest a consistent 

direction of travel and, more importantly, run counter to what might have 

been expected. Young people entering the court system during this period 

became, on average, younger: in 1993, children below the age of fifteen 
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years accounted for 17.2% of convictions; by 1999, the equivalent figure 

was 20.4% (from Home Office, 2001). The gender balance of those coming 

before the courts also altered as a consequence of a marked increase in the 

number of female convictions (Bateman, 2008b). As indicated in figure 8.1, 

the number of girls convicted in 1999 was seventy-eight percent higher 

than in 1993; whereas at the earlier date, girls accounted for ten percent of 

court disposals, six years later that figure was thirteen percent. 

Figure 8.1 

Convictions of girls for indictable offences: 1993-1999 

(Derived from Bateman, 2008b) 
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There is no reason to suppose that this dramatic rise corresponds to any 

increase in the level or seriousness of female criminality rather than a shift 

to a more ‘straightforward criminalisation’ of girls’ delinquency (Worrall, 

2001:86). Despite the large scale abandonment of welfarist responses to 

boys in trouble during the 1980s, gendered perceptions of female 

offending as symptomatic of underlying need had permitted a differential 

and, from a criminal justice perspective, more lenient treatment of girls in 
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conflict with the law (Nacro, 2008b). The punitive turn squeezed further the 

last residues of welfarism, recasting constructions of young women who 

demonstrate problematic behaviour through an actuarial lens and 

transforming them from girls ‘at risk’ into ‘nasty little madams’ who 

embody risk to others (Worrall, 2001:86). 

Despite the increase in convictions, shown in figure 8.1, overall detected 

girls’ offending in fact fell between 1993 and 1999 from 29,300 to 25,800 

(Nacro, 2008b). So too did that of children below the age of fifteen years, 

for whom the number of detected indictable offences fell from 50,400 and 

41,900 (Home Office, 2001a). The expansion in court disposals for both 

groups is an immediate consequence of a decline in the rate of diversion, 

indicative of a progressively lower threshold for prosecution, and leading to 

large numbers of children who would previously have been dealt with 

outside of the court system being drawn into it. This development, 

discussed in greater detail below, is further evidence of a reduced tolerance 

for children’s misbehaviour from the early 1990s onwards. 

The court was thus increasingly populated by children who because of their 

age, gender, and limited offending might have been expected to receive 

lower level penalties. In practice was precisely the opposite occurred: the 

increasingly interventionist pattern of sentencing reflected in table 8.1 is 

accordingly more significant than the percentage rises themselves suggest. 

The pattern is evidence of a more punitive climate, arising from, and 

contributing to, netwidening and uptariffing. 

8.5 The demise of diversion 

The composition of the court population during any period is largely a 

function of decisions made outside of the court arena. Between 1993 and 
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2000, the number of children convicted for indictable offences rose by 

thirty-nine percent. Over the same period, overall detected youth crime fell 

by more than twelve percent (Nacro, 2008a), as shown in table 8.2 below. 

While, as discussed in chapter 6, there may be scope for debate about the 

extent to which earlier recorded falls in official statistics accurately 

reflected underlying trends in youth criminality (Pitts, 2003c), it is possible 

to be clearer about that relationship during the 1990s since other 

measures of offending lend weight to the suggestion that the decline in 

youth crime recorded in Criminal Statistics represented a genuine fall 

(Bateman, 2006a; Nacro 2008a). Police recorded crime declined for much 

of the 1990s, and much of the sharp rise in 1999/2000 is attributable to 

changes in the counting rules which encouraged formal recording of a 

greater proportion of incidents reported by the public (Jansson et al, 2008). 

Clear up rates improved during the relevant period, making it less likely 

that the decline in youth crime is an artefact of a failure of police detection 

(Nacro 2008a). The British Crime Survey, which records self-reported 

victimisation, frequently regarded as a better measure of trends, also 

shows that the level of crime in 2001/2002 was significantly lower than it 

had been in 1993 (Jansson et al, 2008). 

Table 8.2 

Total detected youth offending and convictions (indictable offences): 

1993 and 2000 

(Derived from Home Office, 2001a) 

Year Total detected 

offending 

Convictions 

1993 129,600 35,400 

2000 113,500 49,200 
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The difference between the trends for overall detected crime and 

convictions is explained by changes in the level of diversion. If one of the 

defining characteristics of the youth justice system during the 1980s was a 

commitment to diverting children from court, a sharp reversal during the 

following decade bore testimony to an increased preference for 

prosecution. The rate of diversion (cautions as a proportion of all 

substantive outcomes) declined from more than seventy-two percent in 

1993 to fifty-six percent in 2000 (Home Office, 2001a) as shown figure 

8.2. 

Figure 8.2 

Rate of diversion for indictable offences committed by children under 18 

years of age: 1993–2000 

(Derived from Home Office, 2001a) 
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It was noted in the previous chapter that police lobbying was instrumental 

in heightening political and media concerns in relation to youth crime in 

the early part of the 1990s. It is accordingly unsurprising that, as the 
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primary gatekeepers of the youth justice system, the police were able to 

give effect to those concerns by ensuring that larger numbers of children 

would be prosecuted even while fewer were apprehended. Had 

encouragement been needed, however, it was readily forthcoming from the 

government. 

The ‘widespread agreement’ that prosecution should be a last resort, 

‘particularly for juveniles and young adults’ (Home Office 1990c:3) rapidly 

gave way to a view that overuse of cautioning would bring the disposal, 

and the wider justice system, into disrepute (Bateman, 2003). A Home 

Office circular (1994b), issued in March 1994, adopted a tone that was 

considerably less supportive of diversion than the one it replaced. 

Inconsistency in practice between police forces was described as 

problematic and forces displaying ‘disproportionately high or low’ rates of 

diversion were enjoined to review local guidelines (Home Office, 1994: 

paragraph 9). The circular advised against cautioning for more serious, 

‘indictable only’ offences, other than in exceptional circumstances. Nor did 

this imply that less serious matters would necessarily be suitable for 

diversion, since ‘other offences, less grave in themselves, may nevertheless 

be too serious for a caution to be appropriate’ (Home Office, 1994: 

paragraph 6). Despite citing evidence that ninety percent of those 

processed for offending had received no more than one pre-court disposal, 

the circular implied that multiple cautioning was problematic and indicated 

that a second diversionary measure was only warranted where the 

subsequent offence was trivial or there had been a substantial time lapse 

since the previous caution. 

While earlier guidance (Home Office, 1990c) had contained a presumption 

of a caution for a juvenile where he or she admitted the offence, this had 
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not resulted in an explosion in repeat cautioning for children. A study 

conducted in 1991 of young people diverted by the police over a single 

month found that seventy-three percent had no previous offending history, 

and a further sixteen percent had a single previous caution. Just three 

percent had been dealt with by caution on more than two previous 

occasions (Spencer, 1994). Despite this relative parsimony on the part of 

the police, the 1994 guidance significantly curtailed the earlier 

presumption of diversion, noting that it did not imply that ‘[juveniles] 

should automatically be cautioned, as opposed to prosecuted, simply 

because they are juveniles’ (Home Office, 1994: paragraph 4). What 

remained of the presumption, was difficult to ascertain. The erstwhile 

understanding (Home Office, 1985) that delaying entry to the court system 

could simultaneously benefit children and prevent further offending no 

longer informed government thinking. 

This guidance set the tone for the rest of the decade and was not 

superseded until the introduction of statutory pre-court measures by New 

Labour. Two months prior to the election in 1997, however, the 

government had occasion to refer to the cautioning system in a 

consultation paper on youth crime prevention (Home Office, 1997a). The 

paper reaffirmed that cautioning for children beyond the first offence 

should be the exception rather than the norm but commended the rise of 

‘caution plus’ schemes, particularly the Retail Theft Initiative in Milton 

Keynes and the HALT scheme in the Netherlands (Home Office, 1997a: 

paragraphs 17–18). Both of these initiatives differed from the schemes in 

Northamptonshire, described in an earlier chapter, by virtue of the fact that 

in the former: 

• the caution was conditional on compliance with the intervention 
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• intervention was an automatic pre-cursor, albeit voluntary, of a pre-

court disposal rather than something predicated on an assessment of 

need 

• programmes of intervention were routinely attached to first time 

cautions, rather than offered in cases of subsequent offending as an 

alternative to prosecution. 

This was a far cry from the function envisioned for ‘caution plus’ by the 

back to justice lobby. Nacro (1989), for instance, had some eight years 

earlier questioned whether such schemes might involve the use of quasi-

judicial powers by ‘committees of professionals’ (Nacro, 1989: 10) without 

due legal process and result in penalties in excess of that which a court 

would have imposed in the event of prosecution. The report argued that 

‘caution plus’ should be: 

reserved for a limited number of cases where prosecution would 

undoubtedly otherwise have taken place and if … clearly offered on 

a voluntary basis (Nacro, 1989:11). 

The gulf between such sentiments and the government’s later endorsement 

of caution plus is evident in the consultation paper’s proposal for a court 

imposed caution, which it suggested would have the advantage over 

existing schemes that: 

if the offender failed to comply with the conditions attached to it he 

could be returned to court and sentenced for the original offence 

(Home Office, 1997: paragraph 19). 

The element of compulsion implicit in schemes that tied the avoidance of 

prosecution to compliance with conditions was thus to be made explicit by 
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making avoidance of conviction conditional on completion of a programme 

of intervention. In the event, the New Labour government elected that year 

took a different road to restricting the use of pre-court measures. The 

incoming administration preferred a statutory scheme that further 

constrained police discretion, despite the fact that the threshold for 

prosecution was already substantially lower than it had been just a few 

years previously (Bateman, 2003). 

8.6 Reduced diversion: increased custody 

The interplay between pre-court decision-making and what happened 

within the court arena during the 1990s was dialectical, as in the previous 

decade. The relationship however was entirely the obverse of what it had 

been. While the earlier period saw increased diversion, leading to reduced 

court throughput and falling incarceration, the turn from 1992/1993 

onwards heralded falling rates of cautioning, heavier court caseloads and a 

growing imprisoned youth population. 

A decline in the rate of diversion would in itself generate higher numbers 

of custodial sentences in the event that the rate of incarceration was static. 

As the court room fills up with younger children, who have committed less 

serious offences, however, one might anticipate that sentencers would 

respond by locking up proportionately fewer defendants appearing before 

them. But responding to the political soundings, courts were clear that 

such compensatory decision-making was not an option. The legislative 

changes had in any event progressively lowered thresholds throughout the 

sentencing framework. At the same time, the psychological impact of a 

rising court population, against a background of heightened media and 

political sensitivity to youth offending, reinforced judicial perceptions that 
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teenage delinquency was spiralling out of control and that harsher 

penalties were required to combat it. 

Earlier entry to the court system, moreover, provided a new cohort of 

relatively minor cases to occupy the space associated with first tier 

penalties, displacing, and pushing to a higher sentencing bracket, those 

would previously have received lower level penalties. The same process 

generated a longer ‘criminal history’ for those children subject to it, 

leading to an accelerated trajectory up the tariff to a point at which 

deprivation of liberty appeared both natural and inevitable to sentencers 

(Bateman, 2005a). 

Thus during the 1990s, a proportionate reduction in the use of pre-court 

disposals was accompanied by an increase in the number of children 

consigned to custody, just as the era of progressive minimalism had seen 

an expansion in diversion generate lower levels of detention. During this 

‘punitive decade: 

The demise of diversion has in effect been a consequence of, but 

has also contributed to, the punitive environment in which decisions 

to deprive children of their liberty are taken (Nacro, 2005a:29). 

The historical record thus suggests an inverse correlation between 

diversion and imprisonment. Put rather more prosaically, diversion from 

custody and diversion from court are two sides of the same coin (Bateman, 

2005a). 

8.7 Beyond bifurcation (Matthews, 2003:226) 

It has been argued in previous chapters that the changing contours of the 

youth justice system have given rise to different modes of bifurcation. It 
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was suggested in chapter 6, for instance, that during the 1970s, it was 

possible to discern two points of divide. There was first a division between 

children whose behaviour indentified them as being in need of some form 

of intermediate treatment, outside of the formal justice arena, and those 

whose offending was serious enough to require prosecution. Second, for 

those within the court arena, there was a distinction between children 

deemed suitable for welfare intervention and those incorrigibles whose 

behaviour called for punishment. The lines of division were effectively 

defined by the categorically different nature of the response on each side: 

from informal social work intervention, to court ordered welfare treatment, 

through to more traditional forms of punishment, including deprivation of 

liberty. The progression from one category to another was relatively easy. 

Social workers, police and the judiciary were all quick to see continued 

offending as indicative of a failure of informal or welfare intervention and 

to concur that the time for punitive disposals had come. 

During the 1980s, a youth justice system, significantly transformed in a 

myriad of important ways, was characterised by forms of bifurcation that 

were very distinct from those of the previous decade. As noted in chapter 

6, policy and legislative change mandated increasingly differentiated 

responses towards children in trouble on the one hand and adult offenders 

on the other, requiring substantially more lenient treatment for the former. 

Within the youth justice system itself, further fault lines were established 

between: the large majority of those coming to the attention of the police 

who were diverted from court; those whose offending was regarded as 

relatively trivial and readily capable of accommodation within the 

community; a much smaller – and reducing – number of young people 

whose offending was so serious that it required custody; and the few 

committing what were deemed grave crimes who would be subject to long 
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term detention. Importantly, and in contrast to the previous decade, the 

nature of the legislative provisions, and the systems management approach 

endorsed by the back to justice lobby, ensured that the boundaries 

between each of these categories were relatively impermeable: only 

exceptional cases would cross the custody threshold. 

Developments from the early 1990s, tended to undermine any hard and 

fast divisions. The more punitive atmosphere and its legislative and policy 

manifestations have functioned to make the progression from pre-court 

diversion, through to prosecution and, ultimately, custody significantly 

more fluid. The barriers that had successfully kept young people down-

tariff in the previous era were breached as the full range of disposals 

increasingly became available for children of all ages and incarceration was 

no longer restricted to a small minority. As Matthews (2003:227) has 

noted, to insist on depicting such as system as bifurcated is: 

both misleading and ideological, since it capture inaccurately the 

relations between the available penal responses. 

An attempt to show the evolution of bifurcation graphically is given at 

figure 8.3. If the 1970s is viewed in terms of a range of distinct options to 

deal with youth crime that were connected by bridges, across which 

children could be readily impelled, systems management and legislative 

provisions dug chasms between pre-court disposals, community based 

penalties and custodial outcomes during the 1980s. The following decade, 

the gaps between different forms of disposal were smoothed over, with the 

system acting as a conveyor belt taking children rapidly through the range 

of orders, moving ever closer with each new misdemeanour to the prison 

cell. 
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Figure 8.3 

The changing nature of bifurcation: 1970–2000 

(Not to scale) 

1970s 

Divisions determined by the nature of response deemed appropriate 

1980s1980s1980s1980s 

Direction of travel – easy transition between different response types 

Traditional forms of 
punishment including custody 

Court ordered 
welfare responses 

Informal intermediate 
treatment 

Divisions imposed by legislative thresholds and maintained by gatekeeping 

Custody Grave 
crimes 

Direction of travel – 

divisions relatively 

impermeable 

1990s 

Divisions undermined by legislation and punitive/ risk averse decision-making 

Pre-court disposals Community based disposals Custodial 
disposals 

Pre-court disposals Non-custodial 
court disposals 

Direction of travel – relatively seamless progression across thresholds 
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8.8 Back to the future? High incarceration in different 

eras 

The systemic configuration of youth justice arrangements during the high 

custody 1990s was in many ways a mirror image of those in the previous 

decade when few children were deprived of their liberty. Extensive use of 

diversion, an extended and carefully maintained tariff, and political 

indifference to the issue of youth crime that allowed a justice oriented 

system to be mediated through a progressive minimalist lens, were 

associated with a dramatic emptying out of the gaols. Conversely, a 

declining use of pre-court measures, a compacted tariff underpinned by a 

reduced use of less intrusive disposals, and a political desire to be tough 

ensured that justice became increasingly equated with higher levels of 

punishment for offending of equivalent gravity, generating a boom in 

incarceration. 

It seems likely that the latter configuration is a sufficient condition of 

increased detention. Further confirmation of this contention is provided in 

chapter 10 which suggests that geographic areas with higher rates of 

custody are more likely to conform to that template. A cursory analysis of 

the 1970s, however, shows that high rates of incarceration are also 

consistent with a very different set of penal arrangements. During that 

earlier decade, rising custody was associated with an expanded role for 

welfare, a higher proportion of children being cautioned (although these 

were typically new entrants to the system rather than young people who 

would otherwise have been subject to court proceedings), and a relatively 

benign political climate so far as children in conflict with the law were 

concerned. Although each of the shifts over the three decades considered 

within this thesis involves a repudiation of the values and preconceptions 

of the previous era, the progression is not cyclical: the negation of the 
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negation (Engels, 1976:164) leads not back to the initial point of departure 

but to a synthesis on a different plane that borrows elements selectively 

from both of the earlier periods. 

One helpful way of conceptualising this process of evolution, is to consider 

the extent to which the administration of youth justice at each juncture 

corresponds to the underlying dynamic of the developing culture of control 

described in chapters 3 and 4. Certainly, although the CYPA 69 represented 

the pinnacle of welfarism, it is possible to discern in its aftermath, the first 

signs of disillusion in the potential for treatment to rehabilitate. Such 

incipient doubt simultaneously placed constraints – to an extent self-

imposed – on the role of social work intervention and prescribed a limited 

influence for professional expertise, leaving wide scope for retributive 

responses to children who continued to break the law despite having 

received IT. 

The ostensibly neoliberal government of Margaret Thatcher did, as one 

might have anticipated, preside over near total, and speedy, abandonment 

of welfare pretentions which were replaced with the language of justice. 

Importantly, however, this was a justice whose practice was tempered by 

corporatism from above (Pratt, 2002) – signifying a novel concern with 

actuarial techniques of risk aversion – and a commitment from below to 

just outcomes for children, understood in terms of limiting the harm that 

system contact in general, and incarceration in particular, can bring. The 

era of progressive minimalism thus exhibited certain ‘indices’ of the new 

culture of control, but eschewed those which had been widely predicted: 

highly punitive decision-making for expressive and symbolic purposes 

(Garland, 2002). As suggested earlier, this absence was in large part a 

consequence of the particular political priorities of the neoliberal project on 
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the one hand, and the impact of a vociferous practitioner lobby on the 

other, which together constituted counterveiling tendencies to the dynamic 

that might otherwise have accompanied the decline of the rehabilitative 

ideal (Allen, 1981). 

Those tendencies were however swept away once youth crime came to 

dominate the political landscape, superseded by an alignment of risk 

management alongside a deeply punitive ethos, while any remaining 

vestiges of concern for welfare were exorcised. The custody hungry 1990s 

proved, as a consequence, to resemble David Garland’s (2002) blueprint for 

the new culture of control more closely than either of the preceding 

decades. 

Towards the end of the 1990s, the political complexion of the United 

Kingdom turned a different shade. It is important to consider therefore 

whether the reforms of the youth justice system associated with New 

Labour require any significant amendment to the above model. That 

question forms the subject of the next chapter. 
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Chapter 9: New Labour: radical reform or more of the same? 

This White Paper seeks to draw a line under the past and sets out a 

new approach to tackling youth crime. It begins the root and branch 

reform of the youth justice system (Jack Straw, 1997) 

Along the electric wire, the message came: 

He is not much better – he is much the same (attributed to Alfred 

Austin) 

9.1 The same, but different 

New Labour’s reforms, contained within the Crime and Disorder Act 1998 

(CDA 98) and a welter of subsequent legislation, are frequently credited 

with creating a ‘new youth justice’ (Goldson, 2000). Certainly the 

government’s own characterisation of the changes emphasised the novelty 

of what they were proposing to do, with Jack Straw (cited in Pitts, 

2003b:88) claiming that it represented ‘the most radical shake-up of youth 

justice in thirty years’. This view is endorsed by Charman and Savage 

(1999:192) who saw in the new approach ‘a veritable paradigm shift in the 

discourse of crime control’. 

Certainly there was no lack of enthusiasm for innovation. The CDA 98 

created a plethora of new orders and established a new structure for the 

administration of responses to youth crime. It was followed by an 

unprecedented barrage of criminal justice legislation introduced at 
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breathtaking pace (Bateman and Pitts, 2005b). The Youth Justice Board 

(YJB) was established ‘to monitor the operation of the youth justice system 

and youth justice services’ (Great Britain, 1998: section 41(5)). It was soon 

charged too with reforming the ‘secure estate’ for children and young 

(Allen, 2005a). Newly created youth offending teams (YOTs), comprising 

staff seconded from the police, social services, education, health, and 

probation, were to deliver services to children in conflict with the law and 

those assessed as being at risk of offending (Tomlinson, 2005). 

But in emphasising what is distinct about the New Labour project, it would 

be a mistake to overlook the extent of the continuities with the past 

(Muncie, 2000). In describing the legislation as ‘old hat’, Julia Fionda 

(1999) argues that the CDA 98 simply repackaged much of the previous 

administration’s approach to youth crime. If it is right to contend, as 

suggested in chapter 7, that New Labour’s championing of a law and order 

agenda from the early 1990s should be understood as the culmination of a 

longer-term process that involved the party embracing neoliberalism 

(Callinicos, 2009), then one would expect to be able to trace certain 

consistent themes in youth justice policy in spite of the fresh gloss brought 

to the issue by Tony Blair and his political associates. Indeed, within what 

has been portrayed as a ‘pick and mix approach’ that eschews any 

theoretical integrity (Muncie, 2000:31), it is possible to discern two 

dominant concerns underpinning the reforms of 1998 that are redolent of 

earlier penal developments: a focus on managing risk and a determination 

to come down hard on children in trouble. The twin discourses of 

actuarialism and moralism (Young, 1999), played a significant role in 

determining the direction of youth justice legislation, policy and practice 

under New Labour as they had under their predecessors. 
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9.2 Institutionalised risk aversion 

The centrepiece of the ‘new youth justice’ was the establishment of a 

statutory aim for those working in system. The CDA 98 provides that: 

It shall be the principal aim of the youth justice system to prevent 

offending by children and young persons (Great Britain, 1998: 

section 37). 

One might have expected that youth justice professionals working with 

young people referred to them for lawbreaking, had previously considered 

how best to address their offending. The government demurred, arguing 

that a statutory reminder was required to bring an end to an ongoing 

conflict between those who prioritised the child’s welfare as against those 

who preferred ‘taking firm action to deal with his or her offending 

behaviour’ (Home Office, 1998: paragraph 5), resolving the issue in favour 

of the latter. 

The stated rationale is open to criticism. First, since the influence of 

welfare within the youth justice system was at best residual by the time 

Labour assumed power, the implicit critique of welfarism had an 

ideological rather than practical function. Second, the statutory aim 

resolved conflict only to the extent that there was a common 

understanding of the most appropriate means by which offending (or 

reoffending) might be prevented. The assumption that to prioritise welfare 

is not to take action to deal with criminal behaviour accordingly betrays a 

particular conception of effective practice (Pitts and Bateman, forthcoming). 

199 



              

 

 

  

          

         

            

            

           

          

           

        

  

 

           

             

           

           

            

            

              

 

                

           

           

          

            

           

       

          

          

   

Bateman, T, 2010, Chapter 9: New Labour: radical reform or more of the same? 

New Labour’s prescriptions for an effective youth justice system drew 

extensively on the Audit Commission’s (1996) influential report, Misspent 

youth, published the year prior to the election. That document in turn 

relied heavily on what has become known as the ‘risk factor paradigm’ 

(Farrington, 1996), predicated on the assumption that it is possible to: 

identify key risk factors that increase the probability of offending 

and lead to the conclusion that criminality can be prevented by 

implementing measures designed to counteract them (Haines and 

Case, 2008:5). 

The model is attractive to politicians and policy makers because it 

professes to offer a ‘neat and coherent approach to the messy and ill 

defined complexities of practice … a cautious and defensive response to 

the challenges of modern society’ (Stephenson et al, 2007:3–4). Such ready 

advantages were not lost on a New Labour government that credited its 

recent electoral success to the political capital it had invested in promising 

to deliver a more effective response on law and order than the Tories. 

There is no space to do justice to the critique here, but it has been cogently 

argued that the risk factor paradigm tends to involve a ‘psychosocial 

reductionism’ in which ‘risk becomes a symptom of the individual and 

attention is drawn away from structural, social inequalities’ (Case and 

Haines, 2009: 22–23; see also Armstrong, 2004). Certainly, in the hands of 

New Labour, familial and personal factors came to occupy the foreground, 

relegating poverty, restricted opportunity, institutional discrimination or 

area of residence to peripheral concerns (Armstrong, 2006). No More 

Excuses (Home Office, 1997b), while acknowledging a range of ‘key 

factors’, concluded that: 
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the single most important factor in explaining criminality is the 

quality of a young person's home life, including parental 

supervision (Home Office, 1997b: paragraph 1.6). 

Armed with a simple, and overly simplistic (Pitts and Bateman, 

forthcoming) account of the aetiology of youth crime, New Labour – 

through the auspices of the YJB – mandated a youth justice practice 

predicated more closely on the minimisation of risk than anything that had 

been previously attempted. Oxford University was commissioned to 

develop Asset, a standardised assessment tool that requires practitioners 

to score children against twelve domains identified as problematic by the 

risk factor paradigm (Baker, 2005). The climate in which Asset was 

conceived, and its manner of implementation, guaranteed that a risk averse 

practice was placed at the heart of the relationship between YOT staff and 

children with whom they work. The guidance issued to accompany the 

assessment framework made clear that welfare was not an appropriate 

focus for practitioners, whose primary concern should be the risk of 

reoffending and the risk of harm posed to others (Youth Justice Board, 

2008e). This ‘policy obsession with risk management’ (O’Mahoney, 

2009:103) inevitably generated defensive decision-making to an 

unprecedented extent (Tuddenham, 2000). 

The standardised actuarial framework was supplemented by a panoply of 

bureaucratic procedures for monitoring risk posed by particular 

populations. From 1997, the establishment of sex offenders register 

required persons committing particular sexual offences, including children, 

to notify their details to the police, in some instances indefinitely (Myers, 

2001). Although the original legislation was steered through Parliament by 

the Conservative government, it was implemented by New Labour who 

201 



              

 

 

  

         

         

          

            

          

         

           

              

      

 

           

          

            

         

           

             

         

         

           

          

           

          

           

          

         

 

 

  

Bateman, T, 2010, Chapter 9: New Labour: radical reform or more of the same? 

reaffirmed the registration requirements, in amended form, in subsequent 

statute of their own devising (Nacro, 2004b). Multi-agency public 

protection arrangements – also applied irrespective of age - were 

introduced in 2001, and placed on a statutory footing in 2003 (National 

Offender Management Service, 2009). The introduction of a ‘prolific and 

other priority offender strategy’ required youth justice professionals to 

identify young people at ‘greatest risk’ of becoming serious adult offenders 

in years to come and to intervene more intensively with them in the here 

and now (Youth Justice Board, 2004b) 

Nor was it just adjudicated offenders who were subject to regimes 

constrained by actuarial assessment. The risk factor paradigm purported to 

be able to predict future criminality from an early age and provided 

legitimacy for pre-emptive intervention, spreading the youth justice net 

and blurring the boundaries of the youth justice system (Goldson, 2009a). 

The CDA 98 introduced child safety orders for children below the age of 

criminal responsibility (Great Britain, 1998: sections 11–13), child curfew 

schemes (Great Britain, 1998: section 14) and, infamously, anti-social 

behaviour orders (ASBOs) (Great Britain, 1998: section 1) for children who 

displayed problematic behaviour that fell short of the criminal (Burney, 

2005). Outside of the legislative sphere, a broad range of preventive 

services, coordinated by YOTs and financed largely through the YJB, 

extended the remit of the youth justice system beyond all recognition 

(Williamson, 2005). This development was justified explicitly on the basis 

of risk management. In 2006, Tony Blair claimed that: 
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You can detect and predict the children and families likely to go 

wrong … [I]nstead of waiting until the child goes of the rails, we 

should act early enough, with the right help, support and 

disciplined framework to prevent it (cited in Solomon and Blyth, 

2009:1). 

The approach was sufficiently embedded in New Labour’s strategy to 

survive Blair’s departure. The Youth Crime Action Plan, the most recent 

extended exposition of youth justice policy, committed the government to 

targeting intervention to the ‘110,000 families with children identifiably at 

risk of becoming prolific offenders’ (HM Government, 2008: paragraph 18), 

for whom there would be sanctions in the event of a failure to engage with 

offers of ‘non-negotiable support’. Tying service provision to the risk of 

future offending in this manner drew sharp criticism from a range of 

commentators who argued that treating children as potential criminals 

might have unintended consequences (Goldson, 2009a) or that: 

an exclusive concern with potential criminality deflects attention 

from the broader range of problems that children from 

disadvantaged backgrounds frequently face … and undermine[s] the 

creative potential of preventive services (Standing Committee for 

Youth Justice, 2006). 

This informal extension of the purview of the youth justice system had 

tangible consequences for children whose offending leads to a formal 

youth justice disposal: lowering the threshold for intervention automatically 

raises the stakes within the criminal justice system itself. The dynamic was 

similar to that in the 1970s, albeit with a different ideological rationale in 

which risk supplanted welfare need. In both cases, there was a tendency to 

intervene more intensively and at an earlier point; in both cases too this 
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tendency led to uptariffing in the first instance and higher levels of custody 

further down the road. 

Nor was this process unintentional. No More excuses (Home Office, 1997) 

was explicit that the youth justice system had hitherto failed to intervene 

robustly at an early enough stage. Henceforth, YOTs were to respond 

vigorously to any incipient signs of criminal behaviour. A new presumption 

of intervention was embedded in the reformed system of pre-court 

disposals, discussed in detail below. It extended to the court arena. The 

conditional discharge - though in decline – had remained a relatively 

popular sentence but did not fit the new emphasis. Courts were precluded 

from making such an order within two years of a final warning except in 

exceptional circumstances (Great Britain, 1998: section 66); the CDA 98 

introduced the reparation order as a new first tier penalty, and required 

courts to give reasons for not making such an order where they had the 

power to do so (Great Britain, 1998: section 67). The referral order, 

introduced by the Youth Justice and Criminal Evidence Act 1999 as a near 

mandatory disposal for children appearing in court for the first time who 

plead guilty, became the ‘standardised gateway for the criminal justice 

system’ (Earle, 2005:101). In combination with earlier developments, this 

innovative penalty – which required the young person to comply with a 

contract for between three and twelve months - represented the last nail in 

the coffin for non-intervention in the youth court. The conditional 

discharge accounted for thirty percent of all court disposals in 1999, the 

year immediately prior to the national roll out of the final warning scheme, 

seventeen percent in 2001, and nine percent in 2007 (Nacro, 2009a). 

Higher levels of intervention at the entry point to the court system 

ratcheted up the minimum that was required of children further up the 
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sentencing framework. Until 2000, national standards had not routinely 

distinguished between children and adults. In that year, the first set of 

standards developed specifically for youth justice doubled the minimum 

level of contact for children subject to statutory supervision, from one to 

two sessions per week (Youth Justice Board, 2000a). The minimum 

requirements for adult offenders remained unchanged. 

It is intended that New Labour’s commitment to risk minimisation will 

become institutionalised at the point of sentence itself. At the time of 

writing, the YJB is championing the introduction, from November 2009, of 

interventions that are explicitly risk led. This ‘scaled approach’ (Youth 

Justice Board, 2009a), represents both the logical culmination of an 

actuarial stance and simultaneously the biggest assault on the principle of 

proportionality since 1991. 

Hitherto, the use Asset has been confined to the identification of areas of 

risk to be addressed. Under the scaled approach, however, the YJB intends 

that the level of intervention should also be directly related to the assessed 

risk of reoffending (Youth Justice Board, 2009a) so that the intensity of 

compulsory contact will be determined by the numeric Asset score or risk 

of harm the child is assessed as posing to others. A child allocated to the 

highest risk band will be required to keep six times as many appointments 

as one who has committed a similar offence but is considered low risk. 

Ironically, this abandonment of ‘just deserts’ has certain elements in 

common with the welfarist strategies of the 1970s discussed in chapter 6, 

albeit that this is history repeated as farce (Marx, 1852). In the earlier 

period, responding to need took priority over whether the child’s behaviour 

was sufficiently serious to warrant the level of compulsory intervention that 
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was considered necessary by social work professionals. Some thirty years 

later, youth justice policy also prioritises need over justice, though in the 

more recent configuration, that need is ‘criminogenic’ rather than welfare 

oriented. The parallels are significant since both eras are distinguished by 

high rates of custody. 

9.3 Institutionalised punitiveness? 

9.3.1 No more excuses 

The systemic processes described above ensured that children would 

continue to receive more intrusive interventions as a consequence of 

contact with youth justice agencies than their counterparts of the 1980s. 

New Labour’s youth justice policy can thus be considered punitive by 

comparison with that earlier period.20 The scaled approach in particular has 

drawn fire for punishing welfare need. Asset is designed to measure the 

risk of reoffending through the identification of ‘criminogenic’ risk factors, 

but inevitably there is considerable overlap between high Asset scores and 

the greatest levels of deprivation. As a consequence, 

young people from the most disadvantaged circumstances, with 

the least parental or adult support, who experience reduced 

educational and other opportunities, will - as a direct consequence 

of the scaled approach - be subject to higher, and more intrusive, 

levels of criminal justice intervention. There is, implicit in the 

approach, a risk of discrimination against the most deprived 

children (Standing Committee for Youth Justice, 2008b:2). 

But if this consequence was unintended, a by-product of a commitment to 

early intervention immediately indicators of risk manifested themselves, it 

was nonetheless overlain with a deliberate populist moralism. As Young 

20 Punitive, that is, in the sense described in chapter 7 
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suggests, New Labour penological discourse drew heavily on the ideas of 

the new right, incorporating ‘the vocabulary of underclass’ (2003:39) and 

the philosophy of ‘zero tolerance’ (2003:40). The punitive overtones in 

policy development matched anything that had emanated from the 

previous administration. Indeed, according to John Pitts (2003a) that was 

the whole point. As noted in chapter 7, he contends that the period leading 

to the 1997 election saw the playing out of a game of ‘madman’s poker’ 

(Pitts, 2003a:16), wherein the main political parties continually attempted 

to raise the law and order stakes. The outcome was that, on election, the 

government’s youth justice programme had already been forged in Michael 

Howard’s stable and consisting mainly ‘of measures that the previous 

Conservative administration would have found familiar and congenial’ 

(Smith, 2003:228). 

The import of No More Excuses (Home Office, 1997b) - the title of the 

White Paper that outlined the administration’s proposals - needed no 

decoding. As Jack Straw, now Home Secretary, had promised in opposition 

(Straw and Michael, 1996), the paper made clear that the function of the 

youth justice system was to bring children who broke the law to justice and 

punish them. Starting from a denial of one of the main tenets of 

progressive minimalism, that children will - if left to themselves - grow out 

of crime, the rationale for the forthcoming legislative programme was 

embedded in a scathing critique of the failings of the previous 

arrangements for dealing with children in trouble: 

An excuse culture has developed within the youth justice system. It 

excuses itself for its inefficiency, and too often excuses the young 

offenders before it, implying that they cannot help their behaviour 

because of their social circumstances. Rarely are they confronted 

with their behaviour and helped to take more personal 
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responsibility for their actions. The system allows them to go on 

wrecking their own lives as well as disrupting their families and 

communities (Straw, 1997:1). 

The motifs are clear enough. A misguided liberalism had hitherto allowed 

too much scope for welfarist explanations of offending behaviour. The 

youth justice system had in consequence failed to punish children in 

conflict with the law sufficiently or early enough. What is remarkable about 

this line of argument is not just that it came from a Labour administration, 

but that it came some four or five years after the point at which most 

commentators locate the punitive turn, and almost twenty years after the 

repudiation of welfarism by the back to justice lobby. Rather than heralding 

a significant break with the policy assumptions of the immediate past, New 

Labour was in fact reaffirming them with renewed vigour, while 

simultaneously proclaiming the novelty of their approach. The 

government’s youth justice agenda was thus ‘moulded and fixed around 

the imperatives of punishment, retribution and remoralisation’ (Goldson, 

1999: 9) buttressed by an ideological assault on welfare. 

Some of the provisions of the CDA 98 have been outlined in the previous 

section. For current purposes, it is sufficient to note that the focus on 

earlier intervention which was a key theme of the legislation served the 

dual purpose of risk management and the ‘responsibilisation’ (Muncie, 

2000:31) of children. One of the most important changes - in symbolic 

terms at least – was the abolition of ‘doli incapax’ (Great Britain, 1998: 

section 34). The doctrine, of more than 700 years standing, afforded a 

measure of special protection to children over the age of criminal 

responsibility but below fourteen years (Bandalli, 2000) by requiring the 

prosecution to adduce evidence not only that the child had committed the 
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act alleged, but also that he or she knew that the behaviour in question 

was seriously wrong, rather than just naughty or mischievous. ‘Doli 

incapax’ thus afforded a filter that required consideration of issues of 

maturity, capacity and culpability at the point of charge and trial. 

The House of Lords had recently confirmed the principle and noted that 

any attempt to abolish it without a corresponding increase in the age of 

criminal responsibility would serve to expose children to the full rigour of 

the criminal law at a much younger age than in most of Europe (Bandalli, 

2000). Moreover, the United Nations Committee on the Rights of the Child 

(1995) had recommended that the age of criminal responsibility in England 

and Wales be raised considerably significantly if the UK was to be in 

compliance with the UNCRC. 

Eschewing such learned opinion, the government simply declared the 

doctrine to be ‘contrary to common sense’, impeding the prosecution of 

children below the age of fourteen years who ought to be punished (Home 

Office, 1997b: paragraph 4.4). Henceforth, all children from the age of ten 

years were considered ‘unequivocally responsible and accountable for 

choices made and harm caused’ and subject to punishment accordingly 

(Bandalli, 2000:87). 

The same logic – that age was no barrier to prosecution - was evident in 

the extension of the qualification to the right to silence. The Conservative 

administration had introduced legislation that allowed courts to draw an 

‘adverse inference’ if a suspect did not mention under police questioning 

anything that he or she latter relied upon at trial, but the provisions applied 

only to those aged fourteen years or above. The CDA 98 (Great Britain, 

1998: section 35) removed that age distinction; children from the age of 
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ten were to be considered as capable of responding to police interrogation 

as anyone else. 

These changes conveyed a clear message that the government expected 

that children should be treated as if their ‘capacities to frame fully moral 

judgements’ (Drakeford, 2001:43) were fully realised. Criminality was 

indicative of a failure to discharge social responsibility, upon which rights 

were conditional. As a consequence, children within the youth justice 

system had by definition abrogated their rights and were thus suitably 

exposed to the full punitive rigour of the law (Drakeford, 2001). This 

message was duly understood by the police and the courts. The number of 

children below the age of fifteen years entering the youth justice system 

for indictable offences fell substantially between 1995 and 1997 from 

51,300 to 40,300, a decline of just over twenty-one percent.21 The 

reduction for older teenagers aged fifteen to seventeen years was a more 

modest six percent (Home Office, 2001a). The relevant changes were 

implemented immediately on Royal assent of the CDA 98 and had a clear, 

abrupt, impact. In 1999, the number of ten to fourteen-year-olds given 

cautions or convictions for indictable offences was twenty-nine percent 

higher than it had been in the year prior to implementation. The equivalent 

figures for older children saw a continued fall, albeit by less than two 

percent (Home Office, 2001a). The influence continued to be felt over the 

longer term. Between 1997 and 2007, there was an eighty-seven percent 

rise in convictions for ten to twelve-year-olds and a fifty-five percent 

increase for those aged thirteen to fifteen years. The growth in respect of 

young people aged sixteen to seventeen years was by comparison just 

eight percent (Puffett, 2009a). 

21 Criminal statistics do not give separate figures for ten to thirteen-year-old children 
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The implications for the use of custody were at least twofold. In the first 

place, earlier entry to system, as the government would later accede in its 

Children’s plan (Department for children, schools and families, 2007), is 

itself ‘criminogenic’ (McAra and McVie, 2007). This ‘labelling’ impact is 

exacerbated by the fact that adjudications at a younger age inevitably lead, 

for those who continue to offend, to a longer antecedent history, with the 

attendant earlier risk of custody. But on this occasion, such consequences 

were compounded since the abolition of doli incapax, and the 

circumscription on the right to silence for younger children coincided with 

New Labour’s implementation of the secure training order introduced by 

the previous administration some four years earlier. 

As noted above, in opposition, Labour had opposed the measure, with 

Tony Blair, shadow Home Secretary at the time, arguing that, it was: 

really short sighted beyond belief to invest large sums of money in 

building new penal institutions … when we are neglecting 

programmes that are far less expensive and which may diminish the 

numbers that go to such institutions (Blair, 1995, cited in Howard 

League for Penal Reform,1999). 

Within three months of the 1997 election, however, Jack Straw confirmed 

that the first secure training centre would open at Medway in April 1998, 

with four more to follow (Howard League for Penal Reform, 1999). 

Children below the age of fifteen years could not previously receive a 

custodial sentence except in the Crown court in cases involving ‘grave 

crimes’. The secure training order empowered the youth court to lock up 

children of that age for two years. The result of the opening of Medway 

secure training centre was predictable: a three-hundred percent leap in the 
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number of children aged ten to fourteen years consigned to custody, albeit 

from a low baseline, between 1997 and 1999 (Home Office, 2001a). 

9.3.2 Demanding respect 

The CDA 98 also heralded the introduction of what later became known as 

the Respect agenda (Home Office, 2003c). Taking root immediately New 

Labour came into office, this agenda, as it blossomed, widened further the 

pool of children and young people targeted for intervention. Focussed 

initially on the introduction of the anti-social behaviour order (ASBO) (Great 

Britain, 1998: section 1), the strategy involved the progressive blurring of 

behaviour that was criminal with various forms of incivility. Taking 

inspiration from the ‘broken windows’ thesis of Wilson and Kelling (1982), 

a new discourse of ‘zero tolerance’ presupposed that cracking down on 

street begging or ‘squeegee merchants’ would both improve quality of life 

and reduce crime. Crime and disorder, as the title of the legislation 

implied, were inextricably linked (Straw and Michael, 1996). 

ASBOs, which allowed courts to impose a range of prohibitions on those 

engaging in behaviour that ‘caused or was likely to cause harassment, 

alarm or distress’ (Great Britain, 1998: section 1(1)(a)), were originally 

intended to be used primarily for adults but rapidly became associated – 

both in the public consciousness and in the number of orders issued – with 

young people below the age of eighteen years (Bateman, 2007c). 

Subsequent legislation rapidly reinforced and extended their scope, most 

significantly through the Police Reform Act 2002 which empowered 

criminal courts to impose an order of their own volition where a defendant 

was convicted of an offence involving anti-social behaviour (Great Britain, 

2002: section 64). 
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The impact on youth custody was significant and direct. Although an ASBO 

is a civil measure, breach of any conditions is a criminal offence. Between 

June 2000 and 31 December 2007, 6,028 orders had been imposed on 

children aged ten to seventeen years (Home Office, undated), but 

compliance – as a consequence of disproportionate and unrealistic 

prohibitions – had clearly been experienced by young people as ‘an every 

day struggle’ (Bateman, 2007d:25). Over the same period, 11,340 

instances of breach were taken to court, with 3,248 resulting in custody 

(Home Office, undated). 

ASBOs were furthermore embedded in a broader array of legislative and 

policy developments that together served to knit a framework of ‘wider, 

stronger and different nets’ of control of young people (Austin and 

Krisberg, 2005). Considerations of space preclude adequate treatment of 

such developments but they included child safety orders, local child 

curfews, penalty notices for disorder and dispersal orders, alongside an 

array of non-statutory forms of intervention such as acceptable behaviour 

contracts (Jamieson, 2006). 

This framework arguably stemmed from New Labour’s concern to reassure 

the public that the government was constantly renewing its capacity to take 

tough action against troublesome youth. As Crawford (2009:6) puts it: 

Much of the impetus behind anti-social behaviour related initiatives 

derives from the symbolic messages … they express, rather than 

from their instrumental capacity to regulate behaviour. 

In similar vein, Mooney and Young (2006) have cogently suggested that the 

respect agenda was a mechanism by which a law and order administration 

managed to ‘define deviancy up’ during a period of rapidly falling crime. 
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Elizabeth Burney (2005) has pointed out that such a response to disorder 

fits well with Garland’s expectation that neoliberal crime control policy 

would exhibit an ‘expressive’ quality, assuring a worried population that 

‘something is being done and lawlessness is not tolerated’ (Garland 

2002:132). 

The pursuit of the agenda so involved the promulgation of a rhetoric of 

vilification that in 2006 the chair of the Youth Justice Board felt compelled 

to accuse the government of demonising children (Goodchild, 2006). The 

four children’s commissioners for the United Kingdom, in their report to 

the United Nations Committee on the Rights of the Child also expressed 

alarm at ‘the incessant portrayal of children as ‘thugs’ and ‘yobs’’ (United 

Kingdom’s Children’s Commissioners, 2008: paragraph 176). 

9.3.3 A lull in the storm? 

Some commentators have detected a thaw in ‘the increasingly punitive 

attitude towards children … reflected in the government’s ‘Respect 

agenda’’ (Chapman et al, 2009:18) from around 2007, in favour of a 

recognition of the importance of social crime prevention activities 

alongside strategies of enforcement. But if this reflects a real shift, it is at 

best a partial one. The distinctly punitive tenor of the Youth Crime Action 

Plan was noted in chapter 1 with its endorsement of a ‘triple track’ 

approach of ‘enforcement’, ‘non negotiable support’ and ‘challenge and 

prevention’ (Her Majesty’s Government, 2008: paragraph 1.1). Among the 

Plan’s provisions is a requirement that YOTs increase the provision of 

reparative and rehabilitative activities on Friday and Saturday nights, in 

order that young people ‘feel the impact of their sentence’ (Her Majesty’s 

Government, 2008: paragraph 4.12), innovatively suggesting that 

interventions for the purposes of restoration and rehabilitation should have 
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a punitive foundation. The Plan also commits the government to explore 

how magistrates might be encouraged to use their discretion to lift 

reporting restrictions in cases involving defendants aged sixteen or 

seventeen years, compromising the long held presumption that children 

subject to criminal proceedings should not be identified (Her Majesty’s 

Government, 2008: paragraph 4.19). 

Nonetheless, the respect agenda has taken something of a back seat under 

Gordon Brown’s premiership. There has been a reduction in the use of 

ASBOs for children, due in part to guidance encouraging the use of 

acceptable behaviour contracts as a cheaper alternative that does not 

require application to the court (Home Office, 2007a). In his first major 

speech as Home Secretary on crime and disorder, in July 2009, Alan 

Johnson suggested that there was no change in policy, but acknowledged 

there had been ‘a certain degree of complacency on the issue’ (cited in 

Travis, 2009a). He pledged to reinvigorate the drive to combat disorder, 

indicating that the government would introduce anti-social behaviour 

action squads and cut the time it takes to obtain an ASBO. 

Jack Straw, who as Minister of Justice retains his brief for youth justice 

related issues, continues to insist, in uncompromising terms, that the 

problem of incarceration of children is overstated: 

Very few young people are ever put into custody. … Most … are 

aged 16 and 17— they are not children; they are often large, 

unpleasant thugs, and they are frightening to the public. In my 

judgment, the courts have been quite right to ensure that they are 

locked up, and locked up for a long time where they have 

committed grievous offences (Straw, 2008a). 
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In this context, it is scarcely surprising that the calls of the YJB to limit 

custody have failed to make a significant dent on the population of the 

secure estate. This failure is, in large part, sustained both by the 

government’s commitment to risk averse practice and the maintenance of 

its law and order credentials. 

One telling indicator of the manner in which these two influences have 

combined is the dramatic increase in the use of electronically monitored 

curfews indicative of an increased surveillance of children whose behaviour 

would not previously have been thought to warrant such an intrusive 

restriction on liberty. As shown in table 9.1, the number of children tagged 

on remand rose by 319 percent between 2002/2003 and 2006/2007 

(Bateman, 2008c). 

Table 9.1 

Remand episodes involving an electronically monitored curfew 

2002/03 – 2006/07 
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2002/03 2003/04 2004/05 2005/06 2006/07 

Number of remands 

with a tag 

811 1,035 1,837 2,513 3,396 

As a proportion of 

all remand episodes 

0.7% 0.9% 1.5% 2.7% 3.3% 

Over the same period, the number of curfew orders imposed as a sentence 

grew by 443 percent from 1,293 to 7,020 (Youth Justice Board, 2003b and 

2008c). 

9.4 ‘Three strikes’: formalising the pre-court system 

Diversion and decarceration, the couplet that had provided a rallying cry 

for the era of progressive minimalism, had effectively been inverted under 
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the Conservative administration as the punitive turn began to bite. But the 

rapid abandonment of diversion was achieved through informal means, 

relying on guidance and the increasingly punitive instincts of the system’s 

gatekeepers. In particular, cautioning for children and adults remained 

non-statutory and decision-making continued to be at police discretion. 

New Labour’s radical approach involved the abolition of cautioning (for 

children but not for adults) and a statutory fettering of the latitude 

previously afforded to the police. 

The CDA 98 replaced the non-statutory, but nonetheless formal, caution 

with a statutory ‘three strikes and out’ (Pitts, 1998:20) mechanism. The 

new system provided that where the child admitted the wrongdoing and 

the matter was not overly serious, he or she might expect to receive a 

reprimand for a first offence and a final warning for a second episode of 

lawbreaking (Great Britain, 1998: sections 65-66). Any subsequent 

offending – however trivial – usually resulted in prosecution.22 

The provisions disadvantaged children by comparison with adults in a 

number of respects. First, the legislation and associated guidance 

precluded – other than in exceptional circumstances – the use of informal 

warnings which hitherto had been regarded as a legitimate option. Second, 

whereas a caution remained available at any point if the police considered 

it an appropriate response in the case of an adult suspect – whatever his or 

her previous offending history - the final warning scheme ran in one 

direction only. If a young person was issued with a final warning for his or 

her first misdemeanour because the police considered it too serious for a 

reprimand, the latter outcome was precluded for any subsequent offence. 

22 Strictly speaking – and paradoxically – the legislation allows for a second final warning 
where more than two years have elapsed. A second reprimand is not available under any 
circumstances 
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Similarly, a child convicted for a first episode of lawbreaking – perhaps 

because he or she had offered a ‘no comment’ interview at the police 

station, thereby failing to give the full admission required for a pre-court 

disposal – was not eligible for a reprimand or final warning if subsequently 

arrested. Finally, as noted above, a conditional discharge was not available 

within two years of a final warning other than in exceptional circumstances, 

a restriction not associated with cautioning (Nacro, 2003d). 

The innovative character of the provisions notwithstanding, New Labour’s 

rationale for introducing them was redolent of that invoked by the previous 

administration in its guidance to restrict the use of diversion (Home Office, 

1994b). Inconsistencies in cautioning practice, repeated and ineffective 

cautioning, and young people able to offend with impunity, were each cited 

in support of the new measures (Home Office, 1997b). Consequently, the 

introduction of the statutory scheme tended to reinforce existing trends 

rather than mark any significant disjunction (Bateman, 2003). 

It not easy to determine the point at which the new arrangements would 

have begun to impact on rates of diversion. The final warning scheme was 

piloted in six YOT areas from September 2008 (Holdaway et al, 2001) and 

rolled out nationally from June 2000. But most police forces tailored their 

cautioning practice to mirror the pending legislative requirements in 

advance of full implementation (Nacro, 1999b). If reform was intended to 

restrict further the number of children diverted from court, it arguably 

achieved that end. As shown in figure 8.2 in the previous chapter, the rate 

of diversion continued to fall between 1998 and 2000 but the downward 

trend did not show any appreciable acceleration. Similarly, following 

national roll out in 2000, there was a further decline in the following two 
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years, from 56.7 percent to 53.7 percent. But the trend-line remained 

relatively consistent as shown in figure 9.1 below. 

Figure 9.1 

Rate of diversion for indictable offences committed by children under 18 

years of age: 1998–2002 

Derived from Home Office, 2003d 
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At one level, then, the impact of New Labour’s statutory innovation was 

simply to buttress the direction of travel instigated by the Tories in the 

early 1990s – although the possibility that the decline in diversion might 

have tailed off in the absence of the legislative provisions cannot be ruled 

out. At another level, however, the scheme was an integral element of New 

Labour’s overall strategy of early intervention (Home Office, 1997b). In the 

event of a warning, the YOT were legally obliged to conduct an assessment 

with a statutory presumption of a programme of intervention to: 

ensure that more consistent action is taken, before a young 

offender ever appears in court, to try to nip offending in the bud. 

(Home Office, 1997b: paragraph 5.15). 

219 



              

 

 

  

 

          

           

          

           

            

         

         

           

         

          

              

            

            

          

           

 

            

             

           

           

    

                            

           

            

        

    

    

    

999...555 LLLeeegggiiissslllaaatttiiiooonnn aaannnddd cccuuussstttooodddyyy uuunnndddeeerrr NNNeeewww LLLaaabbbooouuurrr

Bateman, T, 2010, Chapter 9: New Labour: radical reform or more of the same? 

The evidence that pre-court intervention would reduce offending was, at 

best, limited: the majority of those earmarked for a programme of 

rehabilitation would not have reoffended in any event (Bateman, 2003). 

Subsequent research has also questioned the wisdom of such an approach 

(Kemp et al, 2002; Pitts, 2006) with many young people, and practitioners, 

regarding the final warning scheme as ‘arbitrary, unfair and 

disproportionate’ (Evans and Puech, 2001:804). But the processes involved 

conspired to expand the number of young people subject to formal, 

criminal justice, processing for trivial wrongdoing (Hine, 2007). Further, 

while compliance with intervention was voluntary, there was an expectation 

that the YOT would report to the court on the young person’s level of 

cooperation in the event of further offending (Pragnell, 2005). The fact that 

early intervention had not nipped offending in the bud would question the 

utility of further forms of intervention in the community, thereby 

shortening the tariff and accelerating the route to custody (Bateman, 2003). 

Unsurprisingly, then, as in previous periods, the rate of diversion in the 

wake of the CDA 98 displayed an inverse relationship with the use of 

custody; the continued decline of the former was associated with an 

unremitting expansion of the child population subject to penal detention. 

9.5 Legislation and custody under New Labour 

New Labour’s dual commitment to sounding tough and minimising risk in 

the name of public protection also found expression in changes to the 

legislation governing the incarceration of young people. 
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9.5.1 The detention and training order: a better sentence? 

No more excuses (Home Office, 1997) was critical of the previous 

arrangements for custodial sentencing, which it characterised as ‘chaotic 

and dysfunctional’ (Home Office, 1997: paragraph 6.2). The paper 

proposed a new generic order in the youth court, while leaving intact the 

powers of the Crown court to dispose of ‘grave’ crimes. 

The detention and training order (DTO) replaced the secure training order 

(for twelve to fourteen-year-olds) and detention in a young offender 

institution (for fifteen to seventeen-year-olds) with a single uniform 

disposal (Great Britain, 2008: section 73). It was represented as a ‘more 

constructive and flexible’ (Home Office, 1997: paragraph 6.9) option than 

its predecessors that, by virtue of its focus on training and the seamless 

transition between the custodial element and subsequent supervision 

within the community, would be better able to prevent reoffending. 

In reality, the changes associated with the implementation of the new 

disposal were modest. Moreover, any likely impact on sentencing would 

operate to increase the use of custody rather than constrain it. First, the 

DTO provided for an increased maximum term of custody available in the 

youth court for fifteen to seventeen-year-olds, from six to twenty-four 

months for a single offence. Second, for twelve to fourteen-year-olds, the 

new disposal loosened the conditions that had to be satisfied before a 

custodial sentence could be imposed. Whereas a secure training order 

could only be made where the defendant had three or more previous 

convictions and had been given the opportunity to respond to community 

supervision, the DTO required merely that a child of that age be deemed a 

‘persistent offender’, a term which was not defined and was subsequently 

subject to broad interpretation by the courts (Nacro, 2007b). 
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Third, periods of restricted liberty on remand were not, as previously, 

automatically discounted from the time to be served in detention, but were 

‘taken into account’ by the sentencing court. This posed difficulty since the 

legislation also specified that the DTO had to be made for an exact period 

of four, six, eight, ten, twelve, eighteen or twenty-four months. In the 

period since implementation, the Court of Appeal has consistently taken 

the view that there is no requirement to make a precise reflection of the 

remand time when determining the length of a DTO. In particular, where 

the period of remand was relatively short, it would not usually be 

appropriate to reduce the custodial sentence, since that would involve 

giving a minimum of two months credit (Nacro, 2007b). Similar practical 

difficulties were associated with giving due allowance for a timely guilty 

plea. The mechanics of the DTO thus ensured that average periods spent in 

the secure estate would rise for at least some children. 

Finally, the government’s attempt to sell the disposal as a constructive 

custodial option made an impression on the courts, albeit short-term. As 

noted in chapter 1, the YJB was complicit in depicting the new legislative 

means of depriving children of their liberty as a ‘better sentence’ (Youth 

Justice Board, 2000b: 1), calling to mind Vivien Stern’s (1998:157) 

perceptive observation that: 

Prisons for children and young people are given a variety of names 

… intended to show that these are not prisons but places of good 

intent. 

Equivalent figures are not available for the period prior to the 

implementation of the DTO in April 2000 but YJB data for the following 

month show a sharp rise in the number of children held in the secure 
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estate of 7.4 percent, an increase not matched in any single month since. 

As shown in figure 9.2, the rise continued until August 2000 before giving 

way to a rapid fall (Youth Justice Board, 2008b).23 

Figure 9.2 

Under 18 population of the secure estate: April – December 2000 
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9.5.2 The court ordered secure remand: a sting in the tail 

As noted in previous chapters, the CJA 91 introduced the court ordered 

secure remand (COSR) as a mechanism for removing fifteen and sixteen 

year-old-boys who were refused bail, from YOIs. Implementation of the 

legislation was delayed pending the provision of sufficient places in secure 

children’s homes. Estimates of the number of required placements were 

consistently revised upwards as increasing numbers of boys were 

remanded to custody in the ensuing period: from thirty to thirty-five in 

February 1991; sixty-five by 1993; to 100 places in January 1994 (Nacro, 

2003b). 

23 To May 2009 
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In the interim period, the provision was substantially amended, on two 

occasions – once under the Conservatives and once under New Labour -

with the consequence that when it was finally made available to courts, the 

effect was to expand the category of children who could be locked up on 

remand rather than to reduce the custodial population. 

An amendment in the CJPOA 94 extended the COSR to twelve to fourteen-

year-olds, an age group who could not hitherto be remanded to custody or 

secure accommodation unless the local authority made a specific 

application for a secure accommodation order (Great Britain, 1994: section 

20). The provision required a further upward revision of the numbers of 

secure places required to 170 (Nacro, 2003b). A second amendment in the 

CDA 98 made the continued remand to custody of fifteen and sixteen-

year-old boys compatible with the implementation of COSR by limiting the 

availability of COSRs to boys of that age deemed vulnerable by the court 

(Great Britain, 1998: section 98). 

The cumulative effect of the two amendments was such that, when finally 

implemented in June 1999, the COSR led to a large increase in twelve to 

fourteen-year-olds (both boys and girls) and of fifteen to sixteen-year-old 

girls deprived of their liberty while on remand (Nacro, 2003b). There was 

moreover no positive impact upon the numbers of fifteen and sixteen-

year-old boys remanded to custody. The population of children held on 

remand in secure accommodation accordingly grew from seventy-three in 

1992 to 186 by 2000 (Department of Health, 2001); the numbers of boys, 

below seventeen years of age remanded to prison service custody rose 

from seventy-three to 165 (Home Office, 1996; 2001b). 
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New Labour instituted one further significant development in relation to 

statutory remand provisions, marking a categorical shift in the criteria for 

depriving children of their liberty pre-trial. A remanded child below 

seventeen years of age could not be locked up unless the court determined 

that only incarceration was adequate to protect the public from serious 

harm. Serious harm was tightly defined as ‘death or serious person injury, 

whether physical or psychological’, occasioned by further offences 

committed by that individual young person (Nacro, 2003b). 

For David Blunkett, Home Secretary at the time, this provided a ‘loophole’ 

since less serious offending could not incur a custodial or secure remand. 

Amply demonstrating that the punitive rhetorical flourish was not the sole 

preserve of Jack Straw, his predecessor at the Home Office, Mr Blunkett 

(cited in the Guardian newspaper, 2002) argued for an amendment to the 

law as necessary to: 

deal with young offenders who believe that their age makes them 

untouchable, who flout the law, laugh at the police and leave court 

on bail free to offend again. The public … expect the criminal 

justice system to be able to keep them off the streets…. 

This is not always the case with those charged with … crimes like 

car theft or threatening behaviour, even though these youngsters 

also cause untold misery. That is why I am today closing the 

loophole in the law that allows these young persistent offenders to 

walk away from court on bail to create further havoc in the 

community. 

Section 130 of the Criminal Justice and Police Act 2001 relaxed the criteria 

for a custodial or secure remand to include cases where: 
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• there was a recent history of offending while on bail or remanded to 

local authority accommodation, and 

• the court determined that detention was required to prevent further 

offending (Great Britain, 2001: section 130). 

Previously locking up a child on remand was precluded other than where 

there was a risk of serious harm; following the amendment, incarceration 

prior to conviction was available for petty persistence. No doubt this 

fundamental shift contributed significantly to the forty-one percent 

increase in the number of children remanded to the secure estate between 

2001/2002 and 2007/2008 (Gibbs and Hickson, 2009). 

10.5.3 Beyond the Crime and Disorder Act 1998 

New Labour’s legislative programme was far from exhausted by the 

flagship CDA 98; there was a ‘plethora of further developments … a 

constant search for change and innovation’ (Smith, 2007:59). Rather than 

trace these policy twists in detail, it will serve the purpose to consider just 

two provisions introduced by the Criminal Justice Act 2003 (CJA 03). 

Much of this extensive statute can be understood as confirming New 

Labour’s dual concerns of tougher treatment of offenders and the 

minimisation of risk. In terms of the former, the model of proportionality 

introduced by the CJA 91 was further eroded by section 143, which 

required the court when determining case seriousness to treat ‘each 

previous conviction as an aggravating factor if … the court considers that it 

can reasonably be so treated’ (Great Britain, 2003: section 143). Sentencing 

was to become progressively more severe with each new offence rather 

than reflecting the gravity of the current matter before the court. As a 
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consequence, thresholds for community sentences and custodial penalties 

were inevitably crossed more easily. The measure applied to all ages but 

was more likely to affect children adversely because of the greater potential 

for ‘spree offending’ among younger defendants. 

The principle of proportionality was challenged too by an innovative 

approach to custodial sentencing for certain offences. Since 1982, there 

had been a statutory proscription on locking up children unless the 

offending was so serious that other forms of penalty could not be justified 

– although what counted as ‘so serious’ varied across time and space. The 

legislation had admittedly allowed custodial sentencing for violent and 

sexual offending where required to prevent serious harm to the public, but 

it was clear that this provision was meant to be used sparingly and so far 

as those below the age of eighteen years was concerned could for practical 

purposes be discounted (Nacro, 2003a). The CJA 03, however, pushed 

public protection to the fore in cases involving a broad range of violent or 

sexual offences listed in schedule 15. If the defendant was considered by 

the court to pose ‘a significant risk to members of the public of serious 

harm’ (Great Britain, 2003: sections 226-228), he or she was deemed to be 

a ‘dangerous’ offender, and a (lengthy) custodial sentence for public 

protection was mandated. 

The provisions applied to all age groups with certain modifications for 

those below the age of eighteen years.24 For this latter group, where the 

court determined that the child was ‘dangerousness’, it had three (and 

three alone) sentencing options open to it. 

24 The principal differences in the case of an adult were: a previous conviction for a 
specified offence, generated a presumption of dangerousness; and where there an ascription 
of dangerousness in a case involving a ‘serious specified offence’, the court was required to 
impose an indefinite sentence 
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• An extended sentence, comprising a minimum custodial term of twelve 

months followed by an extended period of supervision in the 

community of up to five years for a violent offence or eight years for a 

sexual offence (Great Britain, 2003: section 228). 

• Detention for public protection, an indeterminate sentence under which 

release was at the discretion of the Parole Board once the minimum 

tariff, set by the court, had been served. The sentence was for any 

schedule 15 offence attracting a maximum custodial sentence of ten 

years in the case of an adult) (Great Britain, 2003: section 226) 

• A life sentence where such a penalty was available and the offence was 

sufficiently serious to justify the imposition of custody for life (Great 

Britain, 2003: section 226). 

The new orders differed from other forms of custodial (and non-custodial) 

penalties because they were preventive in nature, imposed in relation to 

what the child might do rather than the gravity of what he or she had done 

(Monaghan, 2008). The ‘precautionary logic’ (Hebenton and Seddon, 

2009:343) was an instance, par excellence, of risk aversion subverting 

proportionality. A feature of the provisions giving rise to particular concern 

was the range of offences to which they applied: as Monaghan (2008) 

notes, sentencing for public protection was available for criminal behaviour 

– such as affray or assault occasioning actual bodily harm - significantly 

less serious than that for which long-term detention was previously 

reserved. 

In the event, the new disposals proved more popular with the courts than 

the government had envisaged. In March 2003, as the legislation was 

making its way through Parliament, Home Office Minister, Hilary Benn, 
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predicted that just twelve young people per annum would be sentenced 

under the new provisions. That proved to be an underestimate: during 

2006/2007, 102 children below the age of eighteen years were sentenced 

under the dangerousness provisions (Nacro, 2008c). This lack of foresight 

on the part of the government led to accusations of ‘astonishing 

recklessness’ (Prison Reform Trust, 2008:1). The reforms led to a shift in 

the function of custody which was now increasingly being used: 

not as a place of measured punishment but as a place of 

containment for public safety. The ‘just desert’ model … has been 

replaced by a belief that people can be held indefinitely, for a huge 

range of offences (Prison Reform Trust, 2008:2) 

As substantial numbers entered custody in accordance with this new 

sentencing philosophy but few got out, the government recognised 

acknowledged its miscalculation. The Criminal Justice and Immigration Act 

2008 amended the provisions to restrict their use. Sentencing for 

dangerousness where the relevant criteria applied was made discretionary 

rather than mandatory; in addition the minimum custodial element for 

extended sentences was raised to four years, and a minimum tariff of two 

years introduced for detention for public protection (Great Britain, 2008: 

sections 13–17). But as the Minister of Justice (Straw, 2008b) made clear 

this was an acceptance of a problem of implementation alone and not of 

principle: ‘there is absolutely no dilution here of our pledge to keep those 

who are dangerous behind bars … The intention remains the same’. 

Under New Labour the number of custodial sentences continued for rise – 

from 7,083 per annum in 1997 to 7,416 in 2002 (Nacro, 2008b). As noted 

in chapter 1 (figure 1.2), when custodial sentencing did eventually show 

signs of tailing off from that from that year onwards, increases in average 
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length of detention, combined with an expansion in remands to the secure 

estate, was sufficient to compensate for the decline. 

9.6 Targeting the unusual suspects 

9.6.1 An abrupt increase in detected youth crime and a tale of two targets 

For the first five years of the New Labour administration, two of the more 

significant youth justice indicators followed closely the trends of the 

previous five years: detected youth crime continued to fall and the rate of 

diversion declined further. From 2003, however, there was a substantial, 

and abrupt, change. The number of children aged ten to seventeen years 

who received a substantive youth justice disposal for an indictable offence 

increased by nineteen percent between 2003 and 2006 following a decade 

in which it had fallen by more than a quarter. Over the same period, the 

rate of diversion rose from 56 to 61.3 percent (Nacro, 2008a). 

There is however good reason to be cautious about taking these figures at 

face value as showing a sudden explosion in youth delinquency, since the 

British Crime Survey, and police recorded data, both showed continued 

reductions in total volume crime over this period (Jannson et al, 2008). 

Similarly, the Offending Crime and Justice Survey confirms that between 

2003 and 2006 self-reported delinquency by young people was stable and 

that there was no statistically significant rise in young people self reporting 

serious or frequent offending (Roe and Ashe, 2008). The MORI youth 

survey, commissioned by the YJB, meanwhile, showed a significant 

reduction in the proportion of children in mainstream schooling who self-

reported offending within the previous twelve months from twenty-six 

percent in 2004 to twenty-three percent in 2008 (Phillips et al, 2009a). 

Self-reported offending by children in pupil referral units had also fallen 

slightly (Phillips et al, 2009b). 
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An alternative, and compelling, explanation of the striking rise in detected 

youth crime posits a shift in police practice rather than changes in the 

criminal behaviour of young people. 

While the YJB’s target to effect a ten percent reduction in the population of 

the secure estate remained unmet, another government target to increase 

the number of ‘offences brought to justice’, from 1.025 million in 2002 to 

1.25 million 2007/08, proved rather easier to achieve. In the year ending 

June 2007, 1.434 million offences were dealt with by way of a recognised 

‘sanction detection’25, a rise of forty-three percent over the 2002 baseline 

(Home Office, 2007b). 

The coincidence that the departure from the long-term trend in youth 

offending commenced in the same year as the establishment of the 

performance target to increase the number of sanction detections raises 

the prospect that the data reflect a process of net-widening rather than any 

dramatic turn in the underlying pattern of offending. A more detailed 

examination of the nature of the rise in detected youth crime supports 

such an explanation. 

9.6.2 Dealing formally with behaviour that ‘would be better dealt with in a 

different way’ 

Clearly, the growth in detected offending reflected a significant change in 

police output, but it was not – as might be assumed – indicative of 

improved performance, since the ‘clear up’ rate for recorded offences did 

not rise alongside the number of sanction detections. (Indeed, it would be 

25 The government defines a sanction detection as a reprimand, warning, caution, cannabis 
warning, penalty notice for disorder, charge or summons 
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something of an indictment of previous policing if a substantial increase in 

detection rates had been so effortlessly achieved consequent to the 

introduction of a single performance target.) The rise was rather a function 

of sanction detections being imposed for behaviour that would previously 

not have attracted such an outcome. 

This shift is easily demonstrated. Between 2002/03 and 2006/07, while the 

overall detection rate for violent crime fell slightly, the proportion of such 

offences that were dealt with through a sanction detection rose by ten 

percent as shown in table 9.2 below. The apparent anomaly is explained by 

a considerable reduction in cases being discontinued where the offence 

was deemed so minor that it would serve no useful purpose to proceed 

(Bateman, 2008d). 

Table 9.2 

Offences of violence against the person: 

total detection and sanction detection rates: 2002/03 - 2006/07 
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TTToootttaaalll dddeeettteeeccctttiiiooonnn

rrraaattteee

SSSaaannnccctttiiiooonnn

dddeeettteeeccctttiiiooonnn rrraaattteeesss

2002/03 2003/04 2004/05 2005/06 2006/07 

Total detection 

rate 

54% 50% 53% 54% 51% 

Sanction 

detection rates 

36% 33% 36% 42% 46% 

The expansion in the number of offences brought to justice was thus a 

consequence of changes in decision-making in relation to matters that 

already came to police attention as opposed to any improvement in 

detection of other criminal activity. 

A Government review was critical of the new performance measure for 

undermining police professional judgement, diverting resources from 

offences that generated the highest levels of public concern, and 
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encouraging the imposition of a formal response for behaviour that ‘would 

be better dealt with in a different way’ (Flanagan, 2008:57). From the 

current perspective, there is plausible evidence too that the target was met 

largely at the expense of children (Nacro, 2008a; Bateman, 2008e). 

9.6.3 Identifying the unusual suspects 

In the event that target-driven changes in the nature of police decision-

making had made a significant contribution to the inflation in figures for 

detected youth crime, one would anticipate such changes to be reflected in 

a number of ways. One would predict disproportionate rises for those types 

of offences, and those populations of offenders, that would, prior to the 

introduction of the target, have been likely to elicit an informal police 

response. These would include: 

• Offences committed by young people below the age of eighteen years, 

as opposed to those attributable to adults 

• Offences committed by younger children rather than older teenagers 

• Less serious offences, in particular those committed by children who 

have not previously come to the attention of the police, or done so 

rarely 

• Offences committed by girls. 

Precisely because each of these categories represents ‘unusual suspects’ 

(Bateman, 2008e:24), the potential for a shift from informality to sanction 

detection was correspondingly greater. Put bluntly, an adult with a lengthy 

list of previous convictions who committed a serious burglary would almost 

certainly have been charged by the police, irrespective of any target to 

maximise the number of offences brought to justice; by contrast, a young 

girl, with a limited antecedent history, apprehended for a relatively minor 
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transgression, might have been expected to benefit from police discretion 

that militated against entry into the youth justice system. A target-driven 

escalation in sanction detections would therefore have been manifested 

particularly strongly among cases of the latter type. The data confirm that 

the overall growth in detected youth crime from 2003 was indeed 

explicable, in large part, by disproportionate rises of this sort. 

The previous trend in offences attributable to children below the age of 

eighteen years had mirrored that for young adults aged eighteen to twenty. 

With the adoption of the sanction detection target, however, that 

correspondence no longer held: the rise in detected offending by those 

below the age of eighteen years was not matched in the figures for the 

older group which (like those for older adults) remained relatively stable. At 

the same time, within the juvenile age range, younger children’s offending 

appeared to have risen much more rapidly than that for teenagers aged 

fifteen to seventeen years, as indicated in figure 9.3 below. 

Figure 9.3 

Relative increases in detected youth crime by age: 2003–2007 
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As noted above, the introduction of the government target coincided with a 

rise in the rate of diversion following more than ten years of decline. The 

significance of the shift was twofold. First, a reprimand or warning is 

available only to children with no convictions who have no more than one 

previous pre-court disposal. A greater use of such measures was 

accordingly suggestive of an increase in formal treatment of young people 

with no, or very limited, offending history. At the same time, an increase in 

the rate of diversion was an indicator that more minor offences were being 

drawn into the ambit of the system, since the police are required to 

prosecute offences they regard as too serious for a pre-court option. 

More tellingly, detected summary offences – by definition minor in nature – 

rose considerably faster than indictable matters over the same period – 

thirty-nine against nineteen percent (Nacro, 2008a). 

Recent figures showing a significant increase in the detected girl’s crime 

were met with a plethora of press headlines blaming the rise of a ‘ladette’ 

culture and associated underage female binge drinking (Ford, 2008). The 

widespread perception that offending by girls had become more prevalent 

was not new, but the release of the figures lent fuel to the fire. The longer-

term data do not, however, support the existence of a sustained trend in 

that direction: between 1992 and 2002, the number of indictable offences 

attributable to girls declined by almost thirty-one percent (Bateman, 

2009c). Once more, the introduction of the sanction detection target 

marked a watershed and, in the three years from 2003, detected offending 

by females below the age of eighteen years grew by just over thirty-one 

percent (Ministry of Justice, 2007b). Moreover, the rate of increase was 

markedly sharper than that for boys, as shown in the figure 9.4 below 

(Bateman, 2008e). 
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Figure 9.4 

Relative increases in girls and boys detected offending: 2003–2007 
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As with other ‘unusual suspects’, the shifting pattern of detected offending 

by girls was a predictable outcome of a decline in informal responses to 

female misbehaviour. While the Daily Telegraph (2008) argued that the rise 

in detected crime was evidence of the need for the police to ‘toughen their 

stance on anti-social girls’, the figures were in fact a statistical 

manifestation of tougher police decision-making, geared to meet an 

arbitrary target. 

The apparent rise in detected youth crime was thus an artefact of the 

introduction of a government target whose effect was to exacerbate 

existing tendencies of netwidening and uptariffing, leading to the 

‘unnecessary criminalisation’ (Bateman, 2008e:24) of large numbers of 

children and tending to encourage an earlier use of detention for those 

drawn into the youth justice system as a consequence. 
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9.7 New Labour: Old Conservatives 

We are now in a position to answer the question posed at the end of the 

previous chapter. Does the change of government in 1997, after eighteen 

years of conservative rule, require a revision of the earlier analysis of the 

rise in custody from during the 1990s? 

New Labour’s approach to youth justice was distinctive in a number of 

respects; the extent of legislative and policy innovation under Blair was 

probably unprecedented. At the same time, far from undermining the 

systemic trajectory, initiated by the Conservatives some five years prior to 

Labour’s electoral triumph, that innovation served to reinforce and deepen 

it. The precepts that informed the ‘new youth justice’ were a commitment 

to risk management and a determination to clamp down hard on youthful 

lawbreaking and incivility. Those two fundamentals were mediated through 

strategies of managerialism and actuarialism, earlier and more intrusive 

forms of intervention. The systemic outcomes echoed closely those 

discernible under the previous administration: a considerable expansion of 

the youth justice net; a subverting of diversion and informalism; a 

contracted tariff in which scant use was made of disposals that did not 

involve significant professional supervision; and a rapid acceleration of 

children through the various stages of the criminal justice process. A youth 

justice system displaying those characteristics was associated with a high 

use of custody under New Labour just as under the Conservatives. Both 

administrations provided – in some respects at least – evidence of the 

explanatory power of Garland’s (2002) account of the culture of control. 
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Chapter 10: Towards an understanding of local systemic 

factors 

[William Buckland’s] … ‘geological nose’ could even tell him his 

precise locality. Once when riding to London with a colleague on a 

very dark night, they lost their way. To his friend’s astonishment 

Buckland dismounted and, grabbing a big handful of soil, smelled it 

and declared, ‘Ah Uxbridge’ (Deborah Cadbury, 2001) 

10.1 Justice by geography? 

The rise of neoliberalism and the associated decline of the rehabilitative 

ideal while conducive of an increased resort to youth custody, does not 

guarantee it. Since the decision to lock up a child is sensitive to a range of 

local political, social, and systemic factors, the level of incarceration varies 

considerably from one jurisdiction to another and within jurisdictions over 

time. The argument presented up to this point suggests that early entry 

into the youth justice system – whether initiated through a concern for 

welfare, risk minimisation, or in response to a pervasive punitiveness – is 

likely to give rise to higher numbers of children deprived of their liberty 

through the dual mechanisms of netwidening and uptariffing. 

But imprisonment does not just vary between countries and over time. 

There is ample evidence of ‘justice by geography’ (Richardson, 1991), 

within England and Wales in any one year. If the historical explanations 

developed to account for shifts in the use of custody in different periods 
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also serve to explain at least some of the patterns of differential sentencing 

at the current time, it might be thought to add weight – through a process 

of triangulation – to the account offered of the former and vice-versa. 

In 2006/07, the latest year for which data were available at the point of 

analysis, the rate of youth custody, measured as a proportion of all court 

convictions, ranged across government regions from almost eight percent 

to less than three percent as shown in Figure 10.1 (Youth Justice Board, 

2008c).26 

Figure 10.1 

The rate of custody for children aged 10–17 years by region 
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At the level of individual YOT area, the variation was substantially greater, 

ranging from almost one in five to fewer than one in fifty of court 

sentences. Table 10.1 shows the highest and lowest quartiles of areas for 

(n = 39 in each case) by the local rate of custody. 

26 Unless otherwise stated, all figures within this chapter are derived from original analysis 
of Youth Justice Board data (Youth Justice Board, 2008c) 
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Table 10.1 

The rate of custody for children by YOT area: 

Highest and lowest quartiles 

(Derived from Youth Justice Board, 2008c) 

High custody YOTs Rate of 

custody 

(%) 

Low custody YOTs Rate of 

custody 

(%) 

Merthyr Tydfil 18.46 Medway 4.05 

Lambeth 11.85 Westminster 3.94 

Barnet 11.13 York 3.95 

Newport 11.06 Leicestershire 3.95 

Camden 10.83 Milton Keynes 3.89 

Southwark 10.79 West Sussex 3.81 

Manchester 10.68 Worcestershire /Herefordshire 3.72 

Leeds 10.66 Surrey 3.7 

Kingston upon Hull 10.3 East Riding of Yorkshire 3.58 

Hackney 10.19 North Yorkshire 3.53 

Liverpool 10.12 Dorset 3.2 

North East Lincolnshire 10.09 Hertfordshire 3.19 

Sandwell 9.85 Durham 3.17 

Barking and Dagenham 9.67 Shropshire, Telford and Wrekin 3.13 

Derby 9.65 Powys 2.99 

Northamptonshire 9.58 Devon 2.96 

Newham 9.52 North Tyneside 2.94 

Bridgend 9.42 Bournemouth and Poole 2.92 

Nottingham 9.34 Vale of Glamorgan 2.85 

Birmingham 9.27 Norfolk 2.8 

Swansea 9.21 Sunderland 2.76 

Peterborough 9.2 Gateshead 2.71 

Cardiff 9.13 Kingston-upon-Thames 2.67 

Waltham Forest 9.02 West Berkshire 2.63 

Brent 8.92 Wiltshire 2.61 

Trafford 8.7 Monmouthshire and Torfaen 2.53 

Croydon 8.86 Torbay 2.39 

Waltham Forest 8.8 Cornwall 2.3 

Bexley 8.62 Northumberland 2.25 

Reading and Wokingham 8.57 South Gloucestershire 2.19 

Rochdale 8.47 Lincolnshire 2.09 

Enfield 8.46 Newcastle-upon-Tyne 2.07 

North Lincolnshire 8.44 South Tyneside 1.98 

Kensington and Chelsea 8.45 Ceredigion 1.98 

Redbridge 8.37 Solihull 1.97 

Harrow 8.4 Darlington 1.96 

Southend on Sea 8.39 Pembrokeshire 1.96 

Kirklees 8.27 Richmond-upon-Thames 1.91 

Wrexham 8.12 Somerset 1.91 

Mean 9.66 Mean 2.85 
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Some of the differences are likely to be explicable in terms of socio-

economic factors, demographic, or the local prevalence and nature of 

youth crime. But it seems improbable that the full extent of the variation 

could be accounted for on that basis. 

Chambers for instance (2009) has demonstrated that the differential use of 

custody between areas is not simply a function of the local youth resident 

population, since considering the number of children in the secure estate 

as a proportion of the local youth population of the area from which they 

derive does not significantly alter the picture. 

It cannot of course be assumed that the prevalence of law breaking will be 

similar among all young people, or that their offending behaviour will be at 

a similar level of seriousness, irrespective of the material characteristics of 

the environment in which they reside. A better measure, that allows a ‘like 

for like’ comparison is thus required. The YJB groups YOTs into families, 

each comprising ten areas similar in terms of fifteen indices closely 

correlated with offending including: population, housing, employment, 

migration and other socio-economic variables (Chambers, 2009). The 

resulting clustering is intended to allow performance comparisons between 

different areas against an expectation of similar outcomes. It is possible to 

compare each of the YOTs within each of two columns in table 10.1 to its 

family group to ascertain whether the level of custody is above or below 

that which would be anticipated on the basis of the range of indices taken 

into account. 

During 2006 /07, all the YOTs within the high quartile had a rate of 

incarceration significantly above the average for their family: the chances 

of receiving custody in the former was forty-five percent higher than in the 
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latter.27 Conversely, all but two of the low custody YOTs generated levels of 

detention below the average for their cluster: the likelihood of a custodial 

sentence in that quartile was significantly lower - at forty-seven percent -

than in the associated families.28 The areas within the two quartiles might 

accordingly be regarded as high and low users of custody respectively, not 

just relative to the national mean but in comparison to other areas with an 

equivalent demographic and socio-economic profile. 

At the same time, the overall average rate of custody for high custody 

families was, as shown in figure 10.2, twenty-eight percent above that for 

their low counterparts. To the extent that the level of incarceration in the 

high and low custody areas was determined by the indicators used to 

determine family membership, one would anticipate a difference between 

the two quartiles of a similar order of magnitude. The actual divergence in 

the mean rates of custody is however much larger: at 246 percent, it is 

more than eight times as great as those indicators would appear to 

warrant. 

27 p=<0.0001 
28 p=<0.0001 
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Figure 10.2 

Mean rate of custody for high custody and low custody YOTs and their 

family groupings: 2006/07 
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Of course, sentencing decisions are made not on the basis of local 

demography, but as a response to the prevalence and nature of detected 

offending processed by the local youth justice system. The statutory 

framework operates by limiting the court’s powers in relation to sentence 

according the gravity of the presenting offence (Nacro, 2003a). One might 

therefore expect the rate of custody to be particularly sensitive to the local 

level of more serious criminality. Robbery and violence against the person, 

for instance, are more likely than other types of offending to attract a term 

of imprisonment: during 2006/2007, across England and Wales, just over a 

third of all custodial disposals against children were imposed for such 

matters. 

In that year, those two offences constituted a greater proportion of all 

detected offending in the family clusters of high custody YOTs than in the 

families of those areas with a lower rate of detention. The greater 
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prevalence of more serious offences in the former areas is thus likely to go 

some way to explain increased use of custody in those YOTs. However, the 

difference is modest – 22 against 21.3 percent – and not statistically 

significant by usual standards.29 At the same time, high custody YOTs were 

distinguished from their families by higher levels of robbery and violence, 

although again not to a degree that was statistically significant.30 So while 

the difference in custodial rates between the high custody quartile of YOTs 

and their cluster may reflect variations in the patterns of offending, one 

cannot be confident that is so. Conversely, YOTs within the lowest quartile 

of custodial sentencing displayed a prevalence of robbery and violence 

significantly below that in their families.31 It seems reasonable therefore to 

assume that the lower rate of custody in the former areas is, in part at 

least, a manifestation of relatively low levels of serious youth crime. 

One might conclude on the basis of such findings that differences in the 

pattern of more serious crimes are insufficient to account for the full range 

of variation in levels of youth incarceration. 

Table 10.2 

Robbery and violence against the person as a proportion of all detected 

offending by high and low custody areas 

Robbery and violence as a 

proportion of all offences 

YOTs in the high custody quartile 23% 

Families of high custody YOTs 22% 

Families of low custody YOTs 21.3% 

YOTs in the low custody quartile 19.3% 

29 p=0.09 
30 p=0.24 
31 p=0.0007 
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In any event, it is not possible to read off court disposals from the sum of 

offences resulting in entry to the youth justice system. Robbery, for 

example, covers a wide variety of behaviour that spans relatively trivial 

exchanges of property between peers to extremely grave episodes of 

victimisation. It may be that incidents classified in some areas as theft, 

regarded by comparison as a relatively minor offence, might constitute 

robbery elsewhere. The category of violence against the person similarly 

encompasses an extensive range of interpersonal encounters of varying 

degrees of seriousness. Moreover, there is evidence that at least some 

episodes which currently lead to a formal youth justice intervention for 

these two offences would in an earlier period have been dealt with 

informally (Nacro, 2008a). The possibility that low custody areas are more 

likely to filter out such incidents cannot be excluded. 

Further, it is not just the index offence that influences court outcomes: 

sentencers also pay close attention to antecedent history (Solanki and 

Utting, 2009). As a consequence, establishing the extent to which 

variations in the prevalence of serious youth crime determines the local 

rate of custody requires a more sensitive analysis than that provided. 

YJB data are of limited use in this context since they do not allow a 

breakdown of offence types by outcome at the level of individual YOT. It is 

not, for example, possible – for a particular locality - to ascertain the 

extent to which offences of robbery or violence result in a pre-court 

disposal at one extreme or a custodial penalty at the other. Previous 

research, undertaken by the current author, has however attempted to 

illuminate the extent to which sentencing of similar cases varies. 
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Based on a system of ‘case gravity scoring’ that accorded a weighting to 

the young person’s antecedent history and - for a smaller sample of cases 

- to aggravating and mitigating factors of the index offence, Bateman and 

Stanley (2002) reached a number of important conclusions. Custody was 

generally reserved for cases towards the upper end of the scale of 

seriousness; there were no statistically significant differences in the gravity 

of cases (factoring in the additional elements) that led to incarceration in 

high and low custody areas. At the same time, case gravity scores 

associated with community sentences were significantly higher in low 

custody areas. Explaining these findings, the authors argued that there was 

a relatively wide array of cases at a level of seriousness that might lead 

either to incarceration or to a community based disposal. In low custody 

areas, there was a significantly greater chance – seventy-five percent 

compared to sixty-five percent – of a non-custodial outcome in such cases, 

generating a lower use of custody for the pool of cases around the custody 

threshold. It followed that: 

differential levels of custody, and broader variations in the 

distribution of sentencing, are not fully determined by the 

seriousness of offending (Bateman and Stanley, 2002:22). 

Factors other than local patterns of youth crime influence the number of 

children deprived of their liberty in any given area. 

10.2 Distribution of non-custodial sentences 

10.2.1 First-tier penalties against community sentences 

It has been argued that periods displaying high levels of incarceration are 

characterised by a rapid progression of children through the court system 

and an increased use of more intrusive forms of supervision. Such systemic 

features have tended to result in custody at an earlier point in a young 
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person’s offending career. From the current perspective, it is significant 

that Bateman and Stanley (2002) considered that high custody areas made 

a lower use of first-tier penalties relative to community sentences. That 

finding was derived from a study of a relatively small number of YOTs (n = 

20) and is now some years old. The fieldwork was conducted during 2001 

while many of the reforms of the CDA 98 were still bedding in and prior to 

the national roll out of the referral order. The extent to which the same 

pattern would prevail in the more recent period, and across a broader 

range of areas, is thus an important consideration. 

Analysis of the high and low custodial quartiles of YOT areas (n=78) 

confirms that the ratio of community sentences to first tier penalties 

remains significantly higher in areas that make the greatest use of custody. 

Figure 10.3 shows the distribution of that ratio for each of the YOTs in the 

two quartiles: a score of one indicates an equal number of first tier and 

community penalties; higher scores demonstrate the extent to which 

lower-tier penalties outnumber non-custodial disposals above the 

community sentence threshold. 
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Figure 10.3 

Ratio of community sentences to first-tier penalties by 

high and low custody YOTs 
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The difference between the two types of area, while statistically significant, 

is less pronounced than that found by Bateman and Stanley (2002).32 One 

possible explanation for that change is the impact of the subsequent 

implementation of the referral order. Introduced as a near mandatory 

disposal for young people appearing in court for the first time who plead 

guilty (Earle, 2005), the order was rapidly established as the most 

frequently used sentence for defendants below the age of eighteen years, 

accounting for one in three convictions in 2007 (Nacro, 2009a) and 

expanding considerably the proportion of disposals that are first-tier 

penalties. It also raises the prospect that part of the differential distribution 

of lower tier and community sentences between high and low custody areas 

might be an artefact of more young people appearing in court for the first 

time in the latter localities. The same pattern persists however when other 

lower-tier orders are considered. For instance, as shown in figure 10.4, 

32 p= <0.0001 
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high custody areas are also characterised by a lower use of conditional 

discharges than their low custody counterparts, albeit it at a lower level of 

significance.33 

Figure 10.4 

Conditional discharges as a proportion of all court disposals 

by high and low custody areas 
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The decline of the conditional discharge, as the commitment to minimum 

necessary intervention was abandoned, was charted in the previous 

chapter. In this light, one might interpret the finding that children 

sentenced in high custody areas are less likely to receive a non-

interventionist disposal as evidence that that abandonment has gone 

furthest in those areas. 

Before endorsing that conclusion, however, it is important to recall the 

legislative restriction - also described in the previous chapter – which 

33 p= <0.05 
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precludes the use of conditional discharge within two years of a final 

warning, other than in exceptional circumstances (Great Britain, 1998: 

section 66). A lower use of discharges might then be a manifestation of a 

higher rate of diversion rather than of a more interventionist practice. This 

potential alternative explanation is considered in due course. 

10.2.2 Forms of supervision 

Within the community sentence bracket itself, there are also differences 

between the two quartiles. Young people in high custody areas are 

significantly more likely to be subject to a supervision order with additional 

requirements (including intensive supervision and surveillance) than their 

counterparts in areas with a lower rate of detention.34 Higher rates of 

incarceration are thus again correlated with more intrusive intervention for 

offending that does not result in imprisonment, as shown in figure 10.5. 

Figure 10.5 

Supervision orders with additional requirements as a proportion of all 

supervision orders by high and low custody YOTs 
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34 p=<0.05. For a discussion of the different forms of supervision order available, see 
chapter 6 of the current thesis 
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The emerging pattern is one of consistent differences between high and 

low users of custody in the distribution of orders below the custody 

threshold. Lower tariff options – including those that involve no 

intervention – are more likely to predominate in areas with low rates of 

detention; supervision orders that impose fewer obligations on the young 

person are also more common in such areas. These findings are broadly 

consistent with earlier research showing a: 

proportionately greater use of ‘higher tariff’ and more intrusive 

outcomes in high custody areas (Bateman and Stanley, 2002:17). 

10.3 Diversion and geographical variation 

Earlier chapters have traced an inverse relation between levels of diversion 

and rates of incarceration from the beginning of the 1980s: on this 

account, rising youth custody in the recent past is, in part, a function of the 

progressive erosion of the pre-court system as an effective filter to court 

proceedings. Recent research has also shown a correlation between high 

rates of prosecution and high rates of detention at a regional level, based 

on 2004/05 data (Nacro, 2006a; Bateman, 2005). That relationship, shown 

in figure 10.6, continued to pertain in 2006/07 and was highly 

significant.35 

35 p=< 0.0001 
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Figure 10.6 

Rate of custody against rate of diversion by region 
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Figure 10.7 demonstrates that the inverse correlation between diversion 

and custody holds too at the level of individual area within the high and 

low custody quartiles.36 

36 p=<0.05 
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Figure 10.7 

Rate of custody against rate of diversion – high and low quartiles 
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The replication of this relationship – over different periods, in different 

years, at both a regional and a local level – provides good evidence that the 

fall in diversion throughout the 1990s was a powerful influence on the 

growing use of incarceration. This finding is all the more remarkable since 

– as noted in chapter 6 – the dilution of the filtering process associated 

with a constrained use of diversionary mechanisms inevitably leads to a 

greater number of trivial offences within the court arena. In principle, 

therefore, one might anticipate that a growing proportion of sentencing 

episodes would involve cases suitable for a non-custodial penalty. The data 

consistently confound this expectation. Increased prosecution is a 

reflection of a more punitive climate and provides a larger pool of young 

people for whom increasingly punitive sentencing is available. At the same 

time, earlier entry to the court system both exacerbates and reinforces any 

trend towards an accelerated progression through the tariff of disposals, 
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shortening the number of steps that have to be traversed before custody 

beckons. 

The findings in relation to diversion also have important implications for 

the earlier discussion of variation in the use of conditional discharge. Any 

purported explanation of the lower use of discharges in high custody areas 

that relies on the statutory proscription on such orders within two years of 

final warning is untenable. On the contrary, by comparison with their low 

custody counterparts, such areas exhibit both reduced levels of conditional 

discharge and of diversion. Conversely, given the higher prevalence of pre-

court outcomes in low custody YOTs, the higher use of first-tier penalties 

in those areas is the more remarkable – since one would anticipate that 

such orders are precluded by statute in a significant number of cases 

where they would otherwise be appropriate. Earlier reservations can be 

dispensed with: it is reasonable to suppose that a lower use of discharges 

is indicative of a more interventionist practice. 

10.4 Justice by geography and the culture of control 

The analysis in this chapter points to a number of conclusions. First, there 

are wide variations in the use of custody within England and Wales. In part 

these are reflective of the local pattern of youth crime: as might be 

expected, where courts deal with higher volumes of serious offences, they 

tend to lock up more young people. But the extent of the incarceration is 

far from being fully determined by the gravity of the matters disposed of. 

Sentencers’ decision-making is sensitive to a range of other systemic 

factors which distinguish areas with a high use of detention from those 

which deprive fewer children of their liberty. 
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Specifically, high custody areas are characterised by: a lower use of 

diversion; a lower use of first tier penalties - conditional discharges in 

particular - and an increased resort to more intensive forms of supervision 

relative to their low custody counterparts. Table 10.3 summarises the 

systemic characteristics giving rise to low and high rates of incarceration 

respectively. 

Table 10.3 

Distinguishing characteristics typical of high and low custody areas 

Low custody YOTs High custody YOTs 

Higher level of pre-court disposals Higher rate of prosecution 

Higher use of first-tier penalties Higher use of community sentences 

Higher use of conditional discharges Lower use of conditional discharges 

Lower use of supervision orders 

with additional requirements 

Lower use of ‘straight’ supervision 

orders with no additional 

requirements 

These findings have a significance that goes beyond local variation since, in 

important ways, they resonate with the historical account presented in 

previous chapters. The characteristics of areas with lower levels of custody 

are redolent of broader systemic trends that prevailed during the 1980s, a 

period of declining youth incarceration; the traits associated with a higher 

use of custody at the local level conform more closely to the pattern 

apparent across England and Wales since the early 1990s, a period of rising 

youth imprisonment. The evidence of justice by geography confirms the 

earlier analysis of the fall and rise of custody over recent decades, and vice 

versa. 
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It follows too that, if the youth justice system of the 1990s had come to 

display at least some of the qualities of a neoliberal culture of control 

(Garland, 2002), then local areas with higher levels of incarceration will 

also tend to manifest elements of that culture in microcosm. At the same 

time, the existence of systemic local variations highlights the limitations of 

any analysis that seeks to read off the arrangements for dealing with 

children who break the law from a global blueprint. 

While it may be possible to spell out some transnational tendencies, these 

are mediated through the specific social, economic, social, political and 

legislative lens of each national state. The analysis in this chapter reminds 

us that there is a further filtering process within jurisdictions: substantial 

differences emerge even as the political and legislative processes that 

constrain criminal justice decision-making remain largely consistent. Local 

interpretation of law and policy has a significant impact on the treatment of 

children in trouble and the extent to which they are deprived of their 

liberty. To put it another way, though inevitably constrained by structural 

considerations, agency - in the form of the actions of individual 

practitioners - can generate local outcomes that may diverge in certain 

respects from the general direction of travel at a national level, which may 

in turn reflect more or less closely global tendencies. Local practice and the 

cultures to which they give rise are considered in greater detail in the next 

chapter. 
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Chapter 11: Culture, practice and youth custody 

It is by the goodness of God that in our country we have those three 

unspeakably precious things: freedom of speech, freedom of 

conscience, and the prudence never to practice either of them 

(Mark Twain, 1897:195) 

11.1 Cultures of youth justice 

A culture of control (Garland, 2002) warrants that name only to the extent 

that it is reflected in social practice: enshrined in law; the administration of 

justice; and the routine decision-making of criminal justice personnel. 

Statutes are framed and passed, policy is developed, guidance written, and 

services delivered by agents whose professional autonomy is constrained 

by the assumptions, values, and beliefs underpinning the institutional 

arrangements within which they operate. 

It would be misleading to think there will be uniformity across the broad 

range of actors involved in determining the treatment of children in conflict 

with the law. Responses meted out to those who come into contact with the 

youth justice system are the consequence of a complex dialectical 

interaction between the actions of groups in varying social positions, 

occupying different roles with divergent interests and perspectives. An 

understanding of the youth justice system in any period cannot therefore 

be inferred directly from the statutory provisions since activity further 

down the chain of command will affect significantly the manner in which 
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legislation is implemented. Youth justice is contested terrain wherein 

different professional groups – with sometimes antagonistic values – vie for 

ascendancy. 

Changes in occupational culture frequently represent a pragmatic adaption 

to shifting institutional imperatives that makes doing the job easier. 

Writing of ‘cop culture’, Reiner (2000:87) suggests that operational 

decisions are informed by ‘a patterned set of understandings that help 

officers to cope with and adjust to the pressures and tensions confronting 

the police’. But culture encompasses elements that go beyond the notion of 

social practice since it also serves to engender a sense of purpose and 

reinforces professional identity, by making explicit what separates those 

within the profession from those outside (Parker, 2000). ‘Us and them’ 

claims define: what the profession does; how it fits into the wider world; 

and the appropriate responses to particular circumstances arising in the 

course of the working day (Souhami, 2007:35). Practice is shaped by 

structural change but professional identity may act as a counterveiling 

influence pulling in a different direction. 

Some commentators have argued that youth justice practitioner culture has 

responded to, and come to reinforce, the punitive dynamic evident in the 

system since the early 1990s, that it would be unrealistic to suppose that 

front-line staff could be immune from the ‘baleful influence of the punitive 

climate’ (Bateman, 2005:99). This ‘trickle-down effect’ has been facilitated 

by the incursion of the ‘new public management’ into the youth justice 

system (McLaughlin et al, 2001), with its associated performance measures, 

tight time targets, escalating demands for data, and erosion of professional 

discretion (Pitts, 2001). As a consequence, one would anticipate that a 
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changing front-line practice has helped to sustain higher levels of child 

incarceration in the recent period. 

At least some of the substantial geographic variation in the rate of youth 

incarceration might also be attributable to differences in local professional 

cultures. Thus differential rates of imprisonment might be understood as 

being related to a local culture of sentencing practice which appears 

to function in at least some PSAs [petty sessions areas]… [T]he 

culture is one shared to a degree by all the agencies working within 

the youth justice system (Nacro, 2000:43). 

Drawing on previous research, YJB data and a survey of professionals with 

experience of the youth justice system both before and after the New 

Labour reforms, the remainder of this and the following chapter trace the 

impact of changing youth justice culture on child incarceration across 

England and Wales and upon local variations in patterns of custody. 

11.2 Practitioner culture and progressive minimalism 

Prior to the emergence of progressive minimalism as an organising 

principle from the late 1970s, youth justice was not a professional 

specialism within any of agencies responsible for working with children in 

trouble. The welfarist impulses of the CYPA 69 permitted an increased 

social work influence within the youth justice sphere but this was exercised 

by generic children’s practitioners whose primary focus was child care and 

child protection. They brought with them an uncritical and optimistic belief 

in the efficacy of treatment on which the expansion of the profession had 

inevitably been premised. Such philosophical underpinnings paid scant 

attention to the potentially stigmatising or labelling impact of involvement 

with the formal mechanisms of youth justice. On the contrary, as Haines 
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and Drakeford (1998:39) note, social workers wedded to the notion that 

appropriate treatment could cure delinquent ills ‘actively set out to work 

with more and more children… and commonly recommended … highly 

interventionist sentences’. 

At the same time, social workers’ experience of children - predominantly 

as victims– was inevitably challenged by a new client group whose reason 

for referral placed them in the role of perpetrator. Their cultural heritage 

predisposed them towards a dichotomous view of children as either angels 

or devils (Fionda, 2005) and encouraged a ready acceptance of punishment 

where treatment was perceived to have failed. 

The rapid expansion of IT did provide for a specialist workforce that 

established a separate professional identity to differentiate its members 

from mainstream social workers and other criminal justice professionals. 

By the end of the 1970s, academics, and some practitioners, began to 

point the finger of blame for rising child imprisonment at a social work 

practice that attempted to reconcile treatment and punishment (Thorpe et 

al, 1980). Endorsing such a critique provided a central focus around which 

a newly emerging occupational culture might coalesce. The trend, noted 

by Scull (1976), towards deinstitutionalisation of deviant populations 

constituted an emerging paradigm that offered a new professional role 

involving the simultaneous management within the community of young 

people who offend and of the youth justice system that would – if 

unchecked – continue to incarcerate. This new breed of worker was 

moreover attuned to the ‘benefits’ of decarceration (Scull, 1984) since 

much of the resourcing (and personnel) for the expansion of IT had been 

‘freed up’ by the widespread closure of residential children’s homes 

(Haines and Drakeford, 1998). 
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The emergence of the ‘new orthodoxy’, described in chapter 5, was thus 

simultaneously the formation of a distinct youth justice occupational 

culture. Adopting the objective of maintaining children in the community 

provided a clear space for the new profession that allowed it to define itself 

in opposition to the perceived ethos of other criminal justice or welfare 

agencies (Souhami, 2007), while attracting the endorsement in important 

ways of the Conservative administration. In William’s (2005:137-138) 

formulation, the developing youth justice philosophy and practice was an 

‘emergent culture’ that could be incorporated relatively easily into the 

‘dominant’ discourse. 

The underlying rationale of the youth justice practice thus became a total 

and unrelenting opposition to custody. The primary objectives for the 

Association for Juvenile Justice (AJJ), which came to embody practitioner 

culture, were to ‘avoid prosecution and incarceration of juveniles’ 

(Association for Juvenile Justice 1990:1). The Association advocated ‘the 

immediate and unconditional abolition of prison department custody for 

young people’ (Association for Juvenile Justice, 1990:28) 

As one respondent to the survey of professionals conducted for the current 

research put it, a hostility to locking up children became ‘the major raison 

d’être of the job’ (respondent 7). Another pointed to the ‘whatever it takes 

attitude’ (respondent 9) that accompanied the abolitionist standpoint. From 

the point of view of practice, ‘systems manipulation’ to keep children in the 

community was more important than just deserts (Haines and Drakeford, 

1998: 58). As one contemporary noted: 
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the justice model is not about what’s just, it’s about what’s furthest 

from custody, not what’s just or right (cited in Haines and 

Drakeford, 1998:58). 

Or as another proponent of such strategic manoeuvring put it: 

Abolish it and enjoy it. Abolish the work, abolish custody, do your 

best for the kids (cited in Haines and Drakeford, 1998:56). 

Much of the credit for the reduction in the use of child imprisonment 

during the 1980s accordingly rests with individual practitioners who did 

whatever it took to ‘shield’ those with whom they worked from potentially 

negative effects of youth justice interventions (Vass, 1990:109). This 

crusading character (Allen, 1991:49) suggested a practice that tended to 

defined itself as ‘against the system’ (Souhami, 2007:51), generating: 

tension and even confrontation with mainstream services (including 

the employing social services departments) if that was part of 

‘whatever it takes’ (respondent 9). 

Although not wholly inaccurate, this definition was overly simplistic: the 

relationship with other agencies was inevitably ambiguous. While an anti-

custody orthodoxy necessitated ‘an element of challenge to existing court 

practices’ (Haines and Drakeford, 1998:57), establishing credibility with the 

court was also regarded as essential if that orthodoxy was to have the 

requisite influence (Jones, 1985). The need to avoid conflict with 

sentencers led to heated debate as to the maximum levels of intrusion or 

surveillance that might legitimately be proposed in court reports to 

convince the judiciary not to lock up a child before youth justice workers 

became ‘screws on wheels’ (Nitfed, 1985:5: Nellis, 2004). 
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Importantly, this ambiguity extended to the relationship between youth 

justice culture and central government, since a minimalist approach fitted 

the priorities of the Thatcher’s administration for the time being (Pitts, 

1999). Adherence to an anti-custody philosophy – while it inevitably posed 

particular problems day to day – did not routinely bring front-line staff into 

opposition with the broad trajectory of youth justice legislation and policy. 

That would inevitably change as the punitive winds of the 1990s began to 

blow. 

11.3 The punitive turn: a challenge to practitioners 

The philosophy of the CJA 91 was for the most part consistent with that 

which had informed youth justice practice in the preceding decade. 

Implementation did however pose a challenge for practitioners who had 

become used to leading change rather than responding to government 

dictat, since it was accompanied by the publication of the first set of 

national standards for the supervision of offenders in the community 

(Home Office, 1992b). 

A few years earlier, it had been unthinkable to most practitioners that 

central government would attempt to prescribe in detail how they should 

write court reports or supervise children (Haines and Drakeford, 1998). 

Such practical considerations had previously resided within the expertise of 

professionals. Haines and Drakeford (1998) link the development of 

national standards to the emergence of a managerialism that has 

subsequently come to dominate the relationship between the central 

administration and the local delivery of services. While such a development 

is not inherently problematic, its appearance - at precisely the point where 

the anti-custody consensus was about to break down - contained the 
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germs of a constrained and less reflective practice (Eadie and Canton, 

2002). 

The National Association of Probation Officers (NAPO) (1992) registered 

alarm at what it considered to be the threat to progressive practice (as the 

strap-line of its response to the introduction of standards – Limiting the 

damage – made plain), but youth justice practitioners appeared less 

concerned. Perhaps the difference in response reflected the fact that 

probation officers tended more jealously to defend their individual 

professional discretion while the experience of the youth justice lobby had 

given rise to a greater collective confidence in the sustainability of a 

progressive practice. Moreover, the latter group of professionals had 

become accustomed to government initiatives reinforcing and supporting 

their practice. The AJJ (1990:21) had itself drawn attention to 

inconsistencies in the administration of supervision orders and called for 

the development of consistent ‘standards irrespective of the geographical 

location of the court’, although it had not anticipated that such standards 

would emanate from the Conservative government. It may thus be that for 

this particular group of workers, held together by an homogenous culture 

that had tended to lead policy development for a decade, there was less to 

fear. 

More importantly, the contents of the 1992 national standards were not 

themselves antithetical to basic tenets of the practitioner movement. They 

were intended to abet the implementation of the CJA 91, widely regarded 

as statutory confirmation of a strategy that had successfully reduced child 

imprisonment. Where the standards dealt specifically with young people, 

they were careful to reference the importance of the welfare within the 

confines of a proportionate response. The primary objective of supervision 
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was described as assisting the child ‘in her or his development towards a 

responsible and law abiding life thereby promoting the welfare of the 

offender’ (Home Office, 1992b: paragraph 4.5). Given that the statutory 

provision now precluded the courts from imposing a more intrusive 

disposal to meet welfare need, such an emphasis was seen by some as a 

welcome palliative to the potentially mechanistic application of ‘just 

deserts’ (NAPO, 1992). 

By comparison with later versions, the 1992 standards also offered much in 

the way of practice guidance. While the first set of standards contained 

thirteen pages on the production of pre-sentence reports (PSRs), those 

produced in 1995 included just ten (Home Office, 1995), and youth justice 

standards specific to youth justice services, published in 2000, less than 

three (Youth Justice Board, 2000b). Furthermore, such guidance as the 

original standards contained was frequently supportive of positions 

consistent with a practitioner strategy of down-tariffing or arguing for 

minimum necessary intervention. There was no suggestion that court 

report authors should propose custody (Home Office, 1992b: paragraph 2 

(3)); PSRs might moreover legitimately argue for first-tier disposals even 

though, in requesting a report, the court had indicated a preliminary view 

that the case was – at minimum - serious enough for a community penalty 

(Home Office, 1992b: paragraph 2, appendix 2a). Similarly in choosing 

between proposals for supervision or probation for sixteen and seventeen-

year-olds, the standards proffered a clear presumption in favour of the 

former unless the young person was mature beyond his or her years (Home 

Office, 1992b: paragraph 4(14)). 
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Perhaps most significant, was the extent to which practitioners regarded 

the guidance as prescriptive or advisory. The 1992 standards themselves 

indicated that: 

The standards seek to encourage good practice but avoid 

unnecessary prescription. In many respects, the standards lay down 

expected norms rather than outright requirements (Home Office, 

1992b: paragraph 1.2 (5)). 

It was not surprising that a practitioner lobby that regarded itself as having 

been in the vanguard of formulating the philosophy that underpinned the 

new statutory framework would take full advantage of this invitation to use 

its discretion to depart from standards where it considered it appropriate 

to do so. Indeed, such attitudes prevailed beyond the second edition of 

national standards, published in 1995 (Home Office, 1995). This latter 

document plainly intended to reduce local flexibility, marking a significant 

step from ‘expected norms’ to ‘outright requirements’. The purpose was 

now described as providing: 

Required standards of practice … in relation to the supervision of 

offenders in the community and the preparation of reports … 

… Where in exceptional circumstances, a judgement is taken to 

depart from a requirement of the standard, this should be 

authorised by the appropriate line manager and the reasons for it 

should be clearly recorded and justified [emphasis in the original] 

(Home Office, 1995: paragraphs 1(2)–(3)). 

Despite this apparent injunction on the part of central government, 

expressed in much tougher language that hitherto and reflecting the 

advent of a much more punitive climate, practitioner culture remained 

sufficiently independent that national standards were not implemented 
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unquestioningly. In response to publication of this second edition, local 

authorities in inner London, with the Inner London Probation Service, 

published guidance that departed from the national standards in significant 

respects; in some instances as ‘supplements’ and in others as ‘alternatives’ 

to government prescription (Inner London Youth Justice Services, 1995a:2). 

This attitude notwithstanding, whereas it was possible to interpret much of 

what constituted the 1992 national standards as being consistent with 

existing practice, this was patently no longer true of those published three 

years later. The latter document accompanied implementation of Michael 

Howard’s draconian CJPOA 94; and it showed. Despite a continued 

preparedness on the part of practitioners, and their managers, to dispense 

with elements of guidance that did not fit with cultural expectations, doing 

so in practice became increasingly difficult as standards came to embody 

philosophical assumptions running directly counter to the cherished ideals 

of progressive minimalism. 

It is worth considering some of the changes between the two sets of 

standards to establish the shift in tone. 

Both standards have an introductory section indicating who the respective 

publication is ‘for’. There is considerable overlap between the two, but also 

a marked change of emphasis. The first group to which the original 

standards were addressed was probation officers and local authority social 

workers involved in youth justice supervision (Home Office, 1992b: 

paragraph 1.3(6)). Practitioners were relegated to fifth place in the 1995 

version and supplanted, in the prime spot, by the general public (Home 

Office, 1995: paragraph 1.4) betraying a subtle shift towards risk 

management and public protection. 
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The same sections both deal with the interests which offenders might have 

in the standards, but the focus in each shows considerable divergence. The 

1992 edition, noted the importance of safeguards for service users who 

‘are entitled to be treated fairly, courteously and without discrimination’ 

(Home Office, 1992b: paragraph 1.3(6)). Such concerns were no longer 

apparent by 1995: the equivalent reference indicates that offenders should 

understand their obligations and ‘the action that will be taken if they fail to 

comply’ (Home Office, 1995: paragraph 1.4). 

The function of the supervising officer also underwent a transformation in 

the three years between the two publications. The original guidance drew a 

deliberate contrast in the approaches to be adopted for adults and young 

people subject to statutory orders. Youth justice staff should: 

have constant regard for the welfare of the child or young person 

and should gear the supervision towards the patient and careful 

approach that is particularly required with young (Home Office, 

1992b: paragaraph 4.17). 

Such allowance for youth was effectively eschewed in the later document. 

Despite a passing reference to the statutory requirement to have regard to 

welfare ‘where the offender is under 18’, the main responsibility of front-

line professionals was now to supervise orders in line with the 

requirements (Home Office, 1995: paragraph 1.6). 

The approach to the production of court reports is also indicative of an 

evolving understanding of the relationship between professionals and the 

court. PSRs were introduced by the CJA 91 as a replacement for social 

inquiry reports. The first national standards were therefore an important 
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statement of the purpose of these new aids to the court and how staff were 

to approach writing them and, as noted above, they contained considerable 

practice guidance. 

Tighter timescales were introduced by the 1995 standards reducing 

maximum adjournments for reports on a defendant on bail from twenty-

eight days to a maximum of fifteen working days (Home Office 1995: 

paragraph 2.51). This concern with timeliness, which would become 

something of an obsession when New Labour took office (Smith, 2007), 

inevitably impacted on the depth of assessment that could be undertaken 

in the course of PSR preparation and, consistent with that implication, 

whole sections of the previous standard, on ‘conducting enquiries’, and 

‘assessment for community sentence’ were omitted (Home Office, 1992b: 

paragraphs 2.14-2.24). An earlier reference to the importance of authors 

having a familiarity with ‘the law and practice of sentencing’ was likewise 

lost (Home Office, 1992b: paragraph 2.13). 

From 1995, if practice guidance was curtailed, requirements as to the 

contents of PSRs became significantly more detailed. Henceforth, authors 

were, in analysing the offence, obliged to refer to the impact on the victim 

and other damage done, factors which were - in most cases - aggravating 

(Home Office, 1995: paragraph 15). An assessment of the offender’s 

attitude towards the victim was also required (Home Office, 1995: 

paragraph 15). In spite of the legislative framework proscribing 

punishment (other than in exceptional circumstances) above that warranted 

by the seriousness of the current offending, the newer standards required 

that report authors referred to any matters that the young person might 

have pending – whether or not these had resulted in conviction (Home 

Office, 1995: paragraph 2.7). 
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More significantly, the standards introduced a new report section on ‘risk 

to the public of reoffending’ (Home Office, 1995: paragraphs 23–24). While 

such an extension is readily comprehensible as a reflection of an 

increasingly risk averse approach to criminal justice policy that prioritises 

public protection over rehabilitation or due process, its legal rationale is 

less clear. At the time, neither the risk posed by the defendant (other than 

in the cases of violent or sexual offences), nor outstanding offences could 

legitimately be taken into account by the sentencing court. It seems 

unlikely however that sentencers provided with such information, would be 

able – or wish – to disregard it (Nacro, 2003e). 

The later standards were also more tentative than those they superseded as 

to the circumstances under which authors should propose non-custodial 

penalties. The 1992 guidance provided that reports should conclude, 

‘whenever relevant, a proposal for the most suitable sentence’ [emphasis in 

the original] (Home Office, 1992b: paragraph 2.27). The equivalent section 

that replaced it was more circumspect. If the assessment led: 

the report writer to the conclusion that a suitable programme could 

be arranged within a community sentence, if judged appropriate by 

the court, the report should contain a proposal inviting the court to 

consider its merits (Home Office, 1995: paragraph 2.28). 

The evolution of standards in respect of supervision orders tended, equally, 

in a more punitive direction. Perhaps unsurprising, by 1995, welfare was no 

longer highlighted as being of ‘particular importance … to the operation of 

all supervision orders’ as it had previously been (Home Office, 1992b: 

paragraph 4.3). Further, the 1995 standards contained no presumption of a 

supervision order in cases involving young people aged sixteen to 
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seventeen years (Home Office, 1995:2:36; Home Office, 1992b: paragraphs 

13–15). 

As welfare retreated, public protection came to the fore. The earlier 

standards had discussed risk management in the context of the potential 

for the new provisions of the CJA 91 to result in children whose offending 

would previously otherwise have led to imprisonment, being subject to 

statutory supervision in the community (Home Office, 1992b: paragraph 

4.8). The relevant paragraphs in 1995 clarified that public protection was 

an issue in all cases: risk management should be an ongoing concern for 

supervising officers, who might return the young person to court even if he 

or she did not pose a risk of serious harm (Home Office, 1995: paragraphs 

4.10-4.12). 

Practitioner discretion as to the management of the order was further 

constrained. Both sets of standards posited a minimum number of twelve 

appointments during the first three months of supervision (Home Office, 

1992b: paragraph 4.27; Home Office, 1995: paragraph 4.26). But if the 

level of expected contact did not change, the room for practitioner 

flexibility certainly did, with a considerable narrowing in scope for the 

exercise of discretion. The relevant passage in 1992 was expressed as 

suggestions for good practice: 

The appropriate frequency of contact will vary both from case to 

case and during the period of the supervision order. [emphasis in 

the original] (Home Office, 1992b: paragraph 4.27). 

References to the expected number of minimum contacts were qualified by 

what was ‘practicable and appropriate’; fewer appointments were 

acceptable providing they did not fall below six in the first three months 
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(Home Office, 1992b: paragraph 4.27). But the government’s new found 

determination that community sentences should look and sound tougher 

was not readily compatible with such a recognition of individual difference. 

The latitude that had characterised the 1992 standards was not apparent 

three years later: 

The offender should attend a minimum of twelve appointments … 

The offender … should be made aware of this and of the action that 

will be taken for failure to comply [emphasis in the original] (Home 

Office, 1995: paragraph 26). 

Of all the challenges posed by national standards to youth justice culture, 

the issue of enforcement was the most intractable. If, as has been argued, 

the provisions of the first edition of standards were to a considerable 

extent compatible with the philosophy underpinning youth justice practice, 

that did not extend to breach action. 

The standards instituted a presumption that young people would be 

returned to court on the third instance – at latest – of failure to comply with 

a requirement of the order (Home Office, 1992b: paragraph 4.33). But 

routinely initiating breach was not regarded as part of the job by the large 

majority of youth justice professionals. Where one of the main objectives 

was to promote the use of minimum levels of intervention to avoid 

prosecution or incarceration, it made little sense to allow the courts a 

second bite of the cherry in the event that a community based order had 

been achieved. Advocacy on behalf of children in conflict with the law, a 

further inviolable tenet of the youth justice movement, was inevitably 

compromised by adopting the role of enforcer. As one respondent to the 

survey noted: 
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Breach cases were rare and normally were pursued when it was 

clear a case was destined for court proceedings for new offences 

(respondent 9). 

Another put the reaction more succinctly ‘quelle horreur, quelle horreur’ 

(respondent 16). 

Extensive guidance produced by the AJJ in 1990 recommended regular 

reviews of supervision orders to consider early revocation, while 

suggesting: ‘extraordinary reviews … should it become necessary to invoke 

breach proceedings’ (Association for Juvenile Justice, 1990:24). No 

indication was given as to the circumstances under which breach would 

become necessary. The low profile accorded to returning to court those 

under statutory supervision extended beyond the youth justice arena. An 

edited collection of essays written by practicing probation officers in 1985, 

examining ‘contemporary practice issues in probation work’ (Walker and 

Beaumont, 1985: rear cover), contains not a single reference to 

enforcement. NAPO’s response to the relevant provisions of the original 

national standards was headed ‘The reluctant beginner’s guide to breach’ 

and advised its members to ‘count to three slowly’ when determining the 

point at which return to court was required (NAPO, 1992:17-20). 

Predictably the second version of the standards reduced considerably the 

flexibility available to practitioners in choosing how to count to three. Both 

volumes required staff to follow up any apparent failure to comply with the 

terms of supervision to establish whether the young person was able to 

offer an acceptable explanation. What distinguished the provisions however 

was that the earlier standards allowed that ‘the personal circumstances and 

characteristics of the offender may affect the acceptability of the 
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explanation or lack of one’, providing for significant professional discretion 

(Home Office, 1992b: paragraph 4.32). Similarly, while return to court was 

an expectation under both editions on the third unacceptable failure, the 

1992 standards indicated only that breach action ‘should normally be 

taken’ in such circumstances and made explicit provision for a continuation 

of the order beyond the third failure if it was considered to be ‘strongly in 

the interests of the order’. Previous instances of non-compliance might 

also be disregarded if they took place more that three months previously, 

depending upon the age and stage of development of the child (Home 

Office, 1992b: paragraph 4.33). Significantly, non-cooperation might be 

indicative of ‘a need for change in the supervision being undertaken’ rather 

than evidence of failure on the part of the child (Home Office, 1992b: 

paragraph 4.32). No such qualifications made their way into the later 

volume of standards. 

In the face of this barrage of prescription, Haines and Drakeford (1998:77) 

contend that youth justice workers: 

remained as committed to an anti-custody philosophy in the 1990s 

as much as they were in the 1980s, but this philosophy is no longer 

sufficient to match the challenges of the youth justice system. 

To present things in this way is to attribute a ‘culture of resistance’ (Said, 

2003) to youth justice following the punitive turn wherein the precepts of 

progressive minimalism survived intact and continued to frame practice. 

While this might accurately characterise the response of some personnel, 

particularly in the earlier part of the decade, it would seem to grant too 

much autonomy to occupational philosophy and to understate the 

constraining impact of the context in which practice is developed. Yet the 

relationship between institutional frameworks and culture should not be 
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understood deterministically; the influence of what professionals do in 

practice on the construction their identity is equally an important 

consideration. 

In this context, it is helpful to view the continued adherence to progressive 

minimalism as an instance of what Williams (2005) terms a cultural 

‘residue’, allowing for a period of cognitive-dissonance in which many 

professionals retained an allegiance to the principles of the diversion and 

decarceration but gradually adapted their practice to the new environment. 

The commitment to minimum intervention in such circumstances would 

inevitably become weaker over time. If the establishment of a ‘custody free 

zone’ was no longer a viable objective, it made less sense for practitioner 

culture to be focused in the same way around an anti-custody orthodoxy. 

Staff who had previously learned to influence sentencing in a climate 

conducive to decarceration, needed to find new ways to engage with the 

courts whose decisions were now constrained by a raft of new legislation 

and guidance that pointed in the opposite direction. The compromises 

involved could not but impact on the wider professional identity. Muncie 

(2009) describes the 1990s as a period during which youth justice practice 

was depoliticised, ironically in inverse proportion to the politicisation of 

youth crime. Roger Smith (2007:30), writing from a later vantage point than 

Haines and Drakeford, discerns a different edge to practice innovations 

during this period ‘no longer inspired by a vision of minimum intervention 

… they took on a tactical and defensive character at best’. 

By 1996, the National Association for Youth Justice (the Association for 

Juvenile Justice’s successor) accepted that instances of non-compliance 

with the terms of an order should be ‘followed up quickly and consistently’ 

(National Association for Youth Justice, 1996:7). Similarly, local authorities 
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in Inner London noted that enforcement was a ‘constructive and integral 

part of any order’ (Inner London Youth Justice Services, 1995b:24). 

This is not to suggest that professional culture passively tracked the 

punitive trajectory of the broader system. Rather it is to argue that, as once 

strong orthodoxies were subject to attack and provided less of a solid base 

on which to found day-to-day working, it was inevitable that the culture 

would become less cohesive and homogenous and that elements of it 

would progressively give way. 

Certainly respondents to the survey were clear that avoiding custody, 

promoting minimum intervention, and encouraging diversion were still 

influential causes among practitioners prior to the introduction of New 

Labour’s reforms of the youth justice system. Those completing the 

questionnaire were asked, for a range of issues, to reflect upon the 

differences between before and after the CDA 98. Their responses suggest 

that, up to that critical juncture, at least some of the concerns that had 

motivated practitioners prior to the development of a punitive climate 

retained a considerable purchase. In particular: 

• Minimum necessary intervention ‘was very influential’ (respondent 9); 

‘less is more seemed effective’ (respondent 13) 

• Youth justice workers ‘tended to argue against custody as far as 

possible for as long as possible’ (respondent 18) 

• In terms of diversion, ‘I used to attend cautioning meetings and argue 

to keep young people out of the criminal justice system’ (respondent 1) 

• ‘Youth justice staff were advocates for young people in trouble’ 

(respondent 20). 
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While it seems right to register shifts in youth justice culture in response to 

the punitive turn, these were primarily shifts of quantity rather than 

representing an abrupt and qualitative change in practitioner attitude or 

practice (Engels, 1976). Such a qualitative change would however come as 

New Labour strove to ‘draw a line’ under the past (Straw, 1997:1). 

11.4 Youth justice culture in the wake of New Labour 

reforms 

The reforms of the youth justice system initiated by the Blair government 

represented a peculiar amalgam of novelty and continuity. The sustained 

focus on being tough inevitably put pressure on attempts by practitioners 

to implement a progressive practice, but it had done so under the previous 

administration. Statutory innovation necessitated the development of a 

different array of responses from front-line staff as they struggled to get to 

grips with a reformed pre-court system, a plethora of new orders, 

changing thresholds for custody and so on. But these pressures too were 

not qualitatively different to those posed by the legislative reversal that 

followed shortly upon implementation of the CJA 91. 

There were, however, elements of the New Labour reforms that did pose 

challenges for youth justice culture of a rather different order to those 

previously experienced. These reduced the potential for a residual 

cognitively-dissonant culture by expanding the gulf between previous 

youth justice orthodoxy and the nature of practice permitted within the 

reformed framework. The crucial changes were: 

• A presumption of early intervention that represented an unambiguous 

rejection of minimalism (Home Office, 1997b) 
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• An unprecedented focus on risk management and public protection at 

the expense of rehabilitation and the interests of children (Armstrong, 

2004; 2006) 

• The micro-management of the delivery of youth justice services (Pitts, 

2001). 

The YJB was given statutory responsibility for advising the government on 

the content of national standards for youth justice (Great Britain, 1998: 

section 41). Standards specific to work with young people were produced 

to coincide with implementation of the more important provisions of the 

CDA 98 (Youth Justice Board, 2000a). The relative brevity of the 

document37 is explained by an absence of practice guidance and an 

increased concentration on issues of process. If the 1992 standards on had 

emphasised the importance of ‘imagination and flexibility … in devising 

effective individual programmes of supervision’ (Home Office, 1992b: 

paragraph 19), the Board’s guidelines afforded significantly less scope to 

professional creativity. A draft supervision plan was required within five 

working days of the order being made; a finalised version was to be 

completed within fifteen. The plan had to include an initial assessment of 

the young person’s attitude to the victim and the potential for reparation. 

Other required elements were: parental involvement; work on offending; 

substance misuse and healthcare needs; education, training or 

employment; work to address experience of discrimination or 

discriminatory attitudes; and, if a risk of serious harm assessment was 

triggered, plans for managing risk (Youth Justice Board, 2000a: paragraph 

37 Standards issued in 1992 ran to 123 pages, those in 1995 to sixty four pages, whereas the 
2000 youth justice edition came in at just fifty five pages. This comparison significantly 
understates the extent of the reduction in content since each page of the latter document 
contained substantially fewer words. The 1995 and the 2000 national standards both carry 
around thirty five lines per page, but there are, on average, twice as many words in each 
line in the former edition 

278 



          

  

         

          

           

        

            

          

    

 

         

          

           

        

           

  

           

           

            

 

             

          

         

          

  

 

            

      

           

       

 

Bateman, T, 2010, Chapter 11: Culture, practice and youth custody 

7.2.5). The mechanistic deployment of Asset ensured that central 

government’s concern with managing risk was reflected on the front-line 

of practice. Prescriptions was backed up by the establishment of a 

performance management framework which ensured compliance by means 

of league tables for YOTs and the provision (or withholding) of monetary 

grants for the development of services dependent on performance against 

key indicators (Muncie, 2008c). 

Practitioners surveyed during the course of the current research, 

unanimously agreed that youth justice practice had become more target 

driven under New Labour. ‘The obsession with targets’ had become a 

‘straightjacket, stifling creativity and imagination’ (respondent 15). The 

earlier willingness to depart from standards was now less evident. They 

had become: 

something that has to be done rather than something that can 

influence practice. [This] has resulted in less time spent with the 

young person and more time in front of a computer (respondent 3). 

Whereas previously, there had been a sense of targeting, this had tended to 

cluster around outcomes central to practitioner culture and reflected local 

consensus: ‘no custody, high diversion… these then were understood 

targets rather than ones formally agreed, fixed, imposed and monitored’ 

(respondent 9). 

The shift in the balance from local flexibility to central stipulation was 

manifested in YOT personnel increasingly spending: 

too much time thinking of targets … This has caused deskilling, 

less enthusiastic principled practitioners and managers (respondent 

10). 

279 



          

  

 

            

            

 

           

            

          

            

          

    

        

    

                                            

                

    

     

        

    

              

           

         

        

          

                                                
    

FFFiiiggguuurrreee 111111...111

RRReeessspppooonnndddeeennntttsss’’’ vvviiieeewwwsss ooonnn ttthhheee iiinnnfffllluuueeennnccceee ooofff rrriiissskkk mmmaaannnaaagggeeemmmeeennnttt bbbeeefffooorrreee aaannnddd aaafffttteeerrr

ttthhheee NNNeeewww LLLaaabbbooouuurrr rrreeefffooorrrmmmsss

Bateman, T, 2010, Chapter 11: Culture, practice and youth custody 

Systems were now geared to the provision of performance information: the 

professional task took second place to ‘feeding the beast’ (respondent 10). 

The central regulation of practice served to encourage a more risk-averse 

approach to young people who offend. As figure 11.1 makes plain, survey 

respondents unanimously believed that a concern with risk had become 

considerably more influential in the post CDA 98 era. The pattern of 

responses as regards the influence of public protection was identical. 

Figure 11.1 

Respondents’ views on the influence of risk management before and after 

the New Labour reforms38 
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It is important to recognise in this context that the ability of the earlier 

youth justice culture to resist the new incursions occasioned by broader 

systemic changes was itself severely compromised by a contemporaneous 

transformation of the workforce. The replacement of (primarily) single-

agency youth justice teams by multi-agency YOTs had implications beyond 

38 n = 22 
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any alteration of name. First, there was substantial dilution as existing 

youth justice staff found themselves outnumbered by colleagues new to 

the profession as resources made available for youth justice services 

expanded year on year, from £202 million in 2002/03 to more than £254 

million in 2006/07 (Youth Justice Board, 2003b; 2008c). 

The nature of the dilution was significant too. The CDA 98 required that 

YOTs included specialist staff – such as those from health and education – 

who would not previously have contributed to work with young people in 

conflict with the law, as well as those with previous involvement in the 

criminal justice system – such as the police and probation – whose cultural 

predispositions might not readily embrace principles of minimum 

intervention and decarceration (Great Britain, 1998: section 39). But as it 

turned out, the majority of new recruits to the youth justice profession 

were not professionals at all: increasingly YOTs were staffed by those from 

beyond the borders of the agencies required by statute to contribute 

(Burnett, 2005). As Pitts (2001:8) notes, this deprofessionalisation tended 

towards a culture of acquiescence that minimised the potential for 

‘disagreement with, or diversion from, prescribed method or procedures’. 

The expansion of staff whose job it was to provide services to children in 

trouble ‘came at a very high price … inculcating workers in the core 

ideology expounded by the Youth Justice Board’ (respondent 8) and leading 

to ‘a loss of focus; a managerialisation of the youth justice profession; the 

weakening of practitioner organisation’ (respondent 4). 

11.5 A culture preserved? 

The expectation that, in the face of the pressures described, a 

homogenous, combatitive, youth justice culture would struggle to survive, 
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giving way to one that was ambiguous, diverse and fragmented (Souhami, 

2007) is contested in one of the few studies of the process of transition 

from youth justice to YOT. Burnett and Appleton (2004:36), drawing on an 

in-depth case study of Oxfordshire YOT, argue that critics of reforms may 

be: 

out of touch with practice where the innovations are being 

developed and implemented, or may have only observed narrow 

aspects of the implementation. 

They conclude, contrary to the tenor of the argument so far elucidated, 

that the social work ethos is a ‘tough nut to crack’ (Burnett and Appleton, 

2004:40). The new collaborative arrangements were for the most part 

regarded as positive by existing staff whose practice and philosophy – 

rather than subverted and undermined – was adopted by the influx of 

workers from different backgrounds. Those coming into the service were at 

a disadvantage relative to experienced professionals and relied upon them 

to pass on their knowledge of the operation of the youth justice system, 

and the mechanics of working with children in conflict with the law. In 

consequence, ‘newcomers have, naturally, seemed to adopt social work 

values’ (Burnett and Appleton, 2004:40). 

This optimistic assessment sits uneasily with some of the evidence from 

the study itself. The newly appointed YOT manager was keen to ‘shake off 

cultural hangovers from youth justice’ (Burnett and Appleton, 2004:39). 

The challenge to maintaining a child-focused approach was made more 

difficult by an environment in which anyone expressing an interest in youth 

justice work might be considered suitable for recruitment, regardless of 

qualification or background. Such appointments generated concerns within 

the established staff group of a ‘dumbing down’ so that practitioners 
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quipped that ‘anyone who dropped into the office for a cup of tea was 

eligible to join the team’ (Burnett and Appleton, 2004:40). This opening of 

the gates created a new breed of worker, as one survey respondent put it, 

‘with no heritage, and thus portfolio of values or tradition, for whom the 

work is just a “job”’ (respondent 16). 

Burnett and Appleton’s account of the persistence of the previous youth 

justice culture is also hard to accept in the light of what the government 

intended. The Home Secretary had indicated that one of the primary 

objectives of the reform process was to put an end to the ‘excuse culture’ 

(Straw, 1997: preface). The YOT was the vehicle through which that end 

would be achieved. As the authors of the evaluation of the Home Office 

commissioned national evaluation of the pilot YOTs argued: 

the aim is to provide a setting of work that moves away from the 

culture of minimum intervention, reminiscent of juvenile justice 

teams, to early intervention based on best practice…. YOTs have an 

opportunity to create a new culture of working with offenders 

(Holdaway et al, 2001:9). 

According to some of those who had worked in the system prior to the 

CDA 98, the Board itself played a key role, being ‘keen to discredit all that 

went before’ (respondent 16). Lord Warner, the first chair of the Board: 

drove change through very successfully … by stifling any ‘off 

message’ viewpoints and rubbishing the work of people who had 

held youth justice together pre-the 1997 Labour government 

(respondent, 8). 

That this is an accurate reflection of Warner’s approach is evidenced in his 

own comment that those with experience of old youth justice would ‘have 
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to abandon those mind sets’ (cited in Bailey and Williams, 2000:75). 

Indeed, the Board’s attempted ‘expurgation of all youth justice knowledge 

and practice prior to 1998’ (Jones, 2002:15) was manifest in the training 

developed for newcomers: material for a day’s session on ‘The history of 

the youth justice system and the role of YOT’, produced for the early 

cohorts of the Professional Certificate in Effective Practice, contained just 

one historical allusion: 

YOTs were established in 2000. Before that time, youth justice 

teams largely comprised staff from a social services or probation 

background (Youth Justice Board, 2003c:29) 

The survival, discerned by Burnett and Appleton, of a traditional youth 

justice occupational culture in the wake of the reforms is thus 

counterintuitive. The resolution to the mismatch between their findings the 

broader evidence base is to be found in a less than full understanding of 

the nature of the culture whose persistence they claim to trace. The 

authors repeatedly assert an identification between a social work ethos – 

the casework relationship in particular - and youth justice culture. But as 

we have seen, there is a sense in which the latter defined itself in 

opposition to mainstream social work values. This failure to appreciate the 

importance of principles of decriminalisation, diversion, minimum 

intervention and, above all, a resolute opposition to custody, allows Burnett 

and Appleton to ignore the extent to which those values were eroded as 

YOTs evolved. It facilitates an elision between two different outcomes: 

newcomers relying on existing staff for a practice knowledge and skills 

base, on the one hand, and new staff incorporating existing values and 

philosophy on the other. That the former occurred is not in itself evidence 

of the latter. The confusion manifests itself at a crucial point in Burnett and 

Appleton’s (2004:41) argument where they contend that: 
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the caring approach of the former youth justice was maintained in 

balance with the more controlling aspects of supervision as 

required by the conditions of court orders and national standards 

without realising that the second half of the assertion undermines the 

claim in the first. 

Other studies covering the same ground have painted a less optimistic 

picture that accords better with the contextual evidence. Bailey and 

Williamson’s (2000:70) found that youth justice workers were concerned 

that the ‘shotgun wedding’ between different sets of values and 

professional practices did not augur well for future collaboration between 

agencies. They cite one practitioner who describes how the old 

occupational culture was based on an understanding that: 

the welfare of the child is paramount, and now with the youth 

offending teams, it cannot be that way. It has to be, protection of 

the public is paramount. … risk to the child comes somewhere a bit 

lower down that that, I reckon … So it’s a cultural change (Bailey 

and Williams, 2000:77). 

Anna Souhami (2007) comes to a similar conclusion in her detailed account 

of changes in occupational identity as youth justice professionals were 

subsumed within a newly established YOT. She notes the significance for 

the existing workforce of having to work alongside the police, an agency 

they had previously defined themselves in opposition to. Such a stance, she 

suggests, no longer made any sense as ‘boundary constructions’ were 

placed in question (Souhami, 2007:184). The enforced partnership was a 

‘hardening of the shell’ (Souhami, 2007:79), a concrete manifestation that 

the approach of the YOT would be tougher on children than that which it 

had replaced. There was pressure from new staff for an explicit break from 
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the conventions of old youth justice practice, but, as Souhami notes, such 

pressure also represented a challenge to old youth justice values. For 

instance, a shift away from visiting children at home to requiring them to 

attend the office was simultaneously a re-framing of the relationship 

between the young person and his or her supervising officer, an attribution 

to the child of responsibility for the order, and an enhanced focus on 

offending behaviour at the expense of the child’s best interests. 

In this climate, cultural change was impossible to resist; old ways of 

working were superseded by a range of ‘conflicting approaches to the 

delivery of youth justice services’ (Souhami, 2007:193) undermining the 

erstwhile unanimity of purpose of youth justice professionals. This erosion 

of cultural identity was likely to make those working within the 

reconfigured youth justice system more susceptible to the punitive and 

risk-averse political climate that had motivated the reforms in the first 

instance as the potential for any ‘culture of resistance’ waned (Said, 2003). 

Since both Burnett and Appleton (2004) and Souhami (2007) base their 

conclusions on a single area, it is conceivable that each study faithfully 

reflects developments within their respective YOTs. Respondents to the 

survey conducted for the current study were, however, overwhelmingly 

more likely to endorse the latter’s depiction of a qualitative break with the 

past. The large majority portray a fragmented workforce whose practice is 

not informed by a coherent values base and tends, in many respects, to 

reflect passively the presuppositions of New Labour’s conception of 

effective practice leading to a decline in commitment to minimum 

necessary intervention as shown in figure 11.2. 

286 



          

  

        

    

                                    

                            

 

     

 

 

               

          

        

            

              

          

            

            

            

        

 

           

              

           

            

                                                
    

FFFiiiggguuurrreee 111111...222

RRReeessspppooonnndddeeennntttsss’’’ vvviiieeewwwsss ooonnn ttthhheee iiinnnfffllluuueeennnccceee ooofff mmmiiinnniiimmmuuummm nnneeeccceeessssssaaarrryyy iiinnnttteeerrrvvveeennntttiiiooonnn

bbbeeefffooorrreee aaannnddd aaafffttteeerrr ttthhheee NNNeeewww LLLaaabbbooouuurrr rrreeefffooorrrmmmsss

Bateman, T, 2010, Chapter 11: Culture, practice and youth custody 

Figure 11.2 

Respondents’ views on the influence of minimum necessary intervention 

before and after the New Labour reforms39 
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If a risk-averse culture is less likely to subscribe to a philosophy of ‘less is 

more’ (Pitts, 2006), what determines the nature of the resulting 

(increasingly intrusive) intervention has also shifted. Seventy-seven percent 

of respondents thought that the wishes of the child carried less weight 

than they did prior to the New Labour reforms with the recent focus on 

participation dismissed as ‘lip service’ (respondent 8). For instance, 

You will come in and meet the specialist worker, rather than would 

you like to see a specialist worker. Some workers’ styles are better 

than others but it amounts to the same directive rather than the 

wish of the young person (respondent 1). 

Eighty-six percent of respondents considered that the best interests of the 

child played a lesser role than it had prior to the youth justice reforms; 

none considered that it was more influential. For instance: ‘children are 

treated more and more like adults’ (respondent 19) and ‘the special status 

39 n = 22 
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of youth as a protected period … is not understood by many’ (respondent 

8). 

By contrast, eighty-one percent regarded the views of victims as being 

more influential than previously. While some perceived the latter to be a 

necessary corrective, reflecting a welcome attempt to incorporate elements 

of a restorative ethos into youth justice practice, the more common 

understanding of how this development played out in practice was of a 

zero-sum equation in which acknowledging victim rights inevitably 

curtailed those of the child. This response was also frequently associated 

with a cynicism as to the real extent of restorative practice. 

Victims’ views relating to sentencing … sneak into reports 

especially where the report author wants to twist the knife and get a 

custodial sentence. … [L]ittle RJ work is undertaken. (I can recall 

there being less than three victim-offender mediations in the past 

six years in our busy YOT) (respondent 20). 

Despite the government’s contention that the reforms of the youth justice 

system were evidence-led (Home Office, 1997), there was little sense 

among respondents that the shifts in practice were a rational 

accommodation to an increased understanding of ‘what worked’. As figure 

11.3 shows, the most common view was that messages from research had 

no more, or less, influence on practice than in previous periods. 

Significantly, even among those who thought that more attention was now 

paid to research, there was scepticism as to its provenance, with 

respondents complaining of a selective use of evidence. As one put it, 

‘more research is undertaken, but ignored if it does not fit government 

policy’ (respondent 17). The claim to have grounded youth justice policy 

on evidence was regarded as ‘more fashion than substance’ (respondent 4). 
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Figure 11.3 

Respondents’ views on the influence of research evidence before and after 

the New Labour’s reforms40 
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Instead, the erosion of the previous values base could be traced to 

uncritical adoption by a diluted workforce of government prescriptions and 

the presuppositions that underlay them. For the large majority (seventy-

three percent) of those within the sample, youth justice culture had simply 

given way to a more punitive ethos, as shown in figure 11.4. Whereas it 

had been ‘rare’ for practitioners to invoke ‘punitive language or practice’ 

(respondent 9), there was a perception that the current cohort of youth 

justice staff was ‘not sure if we like [children] and [we] probably don’t’ 

(respondent 16). As one respondent noted: 

Punishment is always talked about in our PSRs – example -

gatekeeper: ‘have you thought about adding a curfew or unpaid 

work as punishment’ (respondent 1). 

While it would appear therefore that a minimalist youth justice culture 

survived the first years of the punitive turn bruised but relatively intact -

40 n=22 
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adapting on particular issues where the changing operational environment 

made it inevitable - the evidence (pace Burnett and Appleton (2004)) 

suggests a qualitative leap corresponding to the dissolution of social 

services youth justice teams and the establishment of better resourced, 

and more extensively staffed, YOTs. 

A seismic shift in philosophy could not but feed through into the approach 

that youth justice practitioners would adopt towards the avoidance of 

custody. A common theme in the questionnaire returns was that it was no 

longer regarded a failure for a child to be imprisoned (respondent 16). 

High rates of custody were ‘accepted too readily’ (respondent 5) and staff 

had stopped advocating appeals or attempting to learn the lessons where 

courts had imposed custody contrary to a YOT proposal (respondent 7). 

As indicated in figure 11.4, the perception that the anti-custody orthodoxy 

of earlier years no longer held such sway was overwhelmingly endorsed by 

survey participants. Of two respondents who indicated that avoidance of 

custody was more important than it had previously been, one 

acknowledged that the reply was predicated upon his or her role working 

within intensive fostering, an alternative to custody provision piloted in 

three areas. 
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Figure 11.4 

Respondents’ views on the influence of avoiding custody before and after 

the New Labour reforms41 
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In some instances, commitment to decarceration had given way to an active 

promotion of deprivation of liberty as practitioners no longer saw 

themselves as ‘advocates for the child against the resources of the state’ 

(respondent 16). 

I am constantly hearing workers say that custody would be good for 

him; there are some who would recommend custody given the 

option (respondent 1). 

… custody is positively encouraged; cases where the court is keener 

than the YOT to keep the young person out … I have heard staff say 

that they prefer DJs [district judges] to magistrates because they 

just get on with locking them up without all the fuss 

(respondent 13). 

41 n = 22 
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It was clear from survey responses, that this development was intrinsically 

related to an increasingly risk-averse practice: 

Now there is such a focus on risk and covering your back in case 

the worst happens, YOT workers seem much more ready to suggest 

custody (respondent 18). 

[Custody] is less of a concern for a lot of YOTs and YOT 

practitioners. … Protect the public, reduce the risk of harm and lock 

up more children (respondent 20). 

If it is true however that the advent of YOTs did, at very least, enfeeble the 

anti-custody orthodoxy that had been a distinguishing mark of earlier 

youth justice culture, the questions remains whether – and to what extent – 

consequent changes in practice may have impacted on the use of child 

imprisonment. That question provides the focus for the next chapter. 
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Chapter 12: Advocating custody 

We are a crime reduction agency. We’re here to reduce crime and 

protect the public, we are not here for the welfare of young people 

(YOT practitioner, cited in May et al, forthcoming:76) 

12.1 Manifestations of the cultural shift 

Ironically, the abatement of a wholehearted commitment among 

practitioners to combat custody coincided with political recognition, albeit 

partial and hesitant, that child incarceration was too high (see chapter 1). 

Any prospective benefit of measures adopted to reduce the use of custody 

– the introduction of intensive supervision and surveillance and targets for 

YOTs – were counteracted by new modes of practice associated with a 

changing youth justice culture. This process was manifested most 

obviously in two areas of practice likely to impinge directly on the decision 

as to whether particular children should be deprived of their liberty: the 

production of court reports and breach. 

12.2 Pre-sentence reports 

The rate of custody is inversely related to the confidence of courts in the 

quality of local youth justice provision: in cases that are close to custody 

threshold, sentencers will be more likely to impose a community sentence 

if they consider that the programme associated with the order will be 

delivered efficiently and effectively (Bateman and Stanley, 2002). At the 
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same time, the judiciary’s knowledge of the services provided by the local 

YOT will frequently be indirect, mediated – among other things – through 

reports prepared by local practitioners. In this context, it is unsurprising 

that there is a strong correlation between the quality of pre-sentence 

reports (PSRs) and the rate of custody (Bateman and Stanley, 2002; Nacro, 

2000). 

The statutory framework requires that courts take into account personal 

mitigation and research has established that this is a significant 

consideration in ‘cusp cases’ (Millie et al, 2007). More than seventy percent 

of magistrates report that sentencing decisions are influenced by 

information about: behavioural difficulties; family background; and the 

availability of community programmes (Audit Commission, 2004). The PSR 

is the primary source of information of this type and, it has been argued 

accordingly that it carries considerable ‘power to influence’ the rate of 

detention (Bateman, 2005b:115). 

The relationship between court reports and custody is by no means a 

straightforward one, however, since judicial interpretation may not always 

accord with report writers’ intentions (Tata et al, 2008). Moreover, there is 

no a priori reason to suppose that good quality reports will necessarily 

include arguments that militate against the use of incarceration. PSRs 

might in other words impact on sentencing along two dimensions: the 

ability to influence, which is dependent in part on quality, on the one hand; 

and the direction of that influence on the other. Figure 12.1 shows how 

these two dimensions might intersect in a schematic fashion. In this 

obviously simplified model, PSRs will tend to reduce the use of custody 

only if they fall into quadant B, as being of high quality and presenting 

arguments that are consistent with an anti-custodial ethos. 
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Figure 12.1 

The influence of pre-sentence reports on custody: a model 

Quadrant A: 

High quality / 

promotes custody 

(increased custody) 

Q 

U 

A 

L 

Quadrant B: 

High quality / 

against custody 

(reduced custody) 

Direction of influence I Direction of influence 

Quadrant C: 

Low quality / 

promotes custody 

(limited influence) 

T 

Y 

Quadrant D: 

Low quality / 

against custody 

(limited influence) 

The model does not specify what would constitute an ‘anti custody report’. 

Such a specification is not however required for current purposes, since in 

recent years there has in any event be a increasing proclivity actively to 

propose incarceration. 

PSRs were introduced by the CJA 91 as a mechanism for ensuring that 

courts should deprive defendants of their liberty only where they had 

actively discounted the available community-based alternatives. Certainly, 

the government’s contemporary explanation of the function of the new 

reports, did not entertain the idea that they might propose custody. 

The purpose of requiring courts to consider a report … when a 

custodial sentence is contemplated will be to provide … detailed 

information about how the offender could be punished in the 

community so that option can be fully explored (Home Office, 

1999a:15). 
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The first two sets of national standards were also consistent with that 

approach, referring only to proposals for community sentences. The 

assumption of not proposing custody was shared by practitioners. NAPO 

(1992:7), for instance, advised that report conclusions should recommend 

a ‘sentencing option that combines minimum intrusion with the reduction 

or containment of offending’. It was, as one respondent to the survey 

noted, ‘all about the minimum tariff’ (respondent 7). 

As late as 1995, practice standards produced for the Inner London Youth 

Justice Services argued that court reports: 

should always propose a community based alternative to a custodial 

sentence… custody should not be proposed as it is for the court to 

decide on total removal of liberty (Inner London Youth Justice 

Services, 1995b:22). 

Perhaps such guidance was already falling on deaf ears because, within a 

few years of publication, custodial proposals were no longer rare. The 

Home Office evaluation of the first two years’ operation of Medway secure 

training centre, which opened for business in 1998, found that twenty-two 

percent of reports prepared on children sentenced to a secure training 

order during that period contained an explicit proposal for that disposal; a 

ther seven percent carried no proposal (a coded from of custodial 

recommendation) or were equivocal (Hagell et al, 2000). 

Official endorsement of such practice was not long in coming. The first 

national standards produced by the YJB in 2000 made no presumption that 

proposals would be for a non-custodial outcome (Youth Justice Board, 

2000a); nor did the subsequent edition published four years later (Youth 
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Justice Board, 2004c). In 2004, the National Audit Office (2004) betrayed a 

distinct lack of awareness of youth justice history when it registered its 

surprise that forty-eight out of 146 YOTs responding had a policy of not 

proposing custody. Undermining its own recent target to reduce the rate of 

child imprisonment, the Board responded in a manner that was bound to 

increase it. A letter from Mark Perfect, then chief executive, sent to all YOT 

managers indicated that it was ‘no longer acceptable to make no 

recommendation when a custodial sentence is appropriate’ (Youth Justice 

Board, 2004d:1). The response failed to register that what was surprising 

about the National Audit Office’s finding was that more than two thirds of 

YOTs did not have a policy precluding proposals for incarceration. By 

2006/07, more than one in four of custodial sentences were actively 

proposed by the PSR author (Youth Justice Board, 2008g).42 

A comparison between high and low custody YOT areas, elicits significant 

local differences in the pattern of PSR proposals corresponding to the rate 

of incarceration. As figure 12.2 indicates, during 2006/07, the high 

custody quartile of YOTs was on average more than twice as likely to 

propose custody as the lowest quartile, when such proposals are 

considered as a proportion of all PSRs prepared (2.8 against 6.4 percent).43 

The waning of the anti-custody ethos, as evidenced by practitioners asking 

the court to impose imprisonment, was more pronounced in areas that lock 

up higher numbers of children. 

42 This figure and all subsequent analysis of PSR data is derived from unpublished figures 
provided by the Youth Justice Board at the request of the author 
43 p= 0.0007 
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Figure 12.2 

PSR proposals for custody as a proportion of all proposals: 

high and low custody YOT quartiles – 2006/07 
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Equally striking is the fact that report authors in low custody YOTs were 

significantly more likely to propose first-tier penalties (excluding referral 

orders)44 than their counterparts in areas where the rate of detention is 

higher, as shown in figure 12.3.45 In the former areas, such proposals 

accounted on average for 13.7 percent of all PSRs compared with 8.2 

percent for YOTs in the highest quartile. It would appear that a 

commitment to advocating minimum intervention has survived to a greater 

extent where the level of incarceration is lower. It would not be 

unreasonable to conclude that such a commitment has had an impact on 

maintaining reduced rates of custody. 

44 Proposals for referral orders were excluded from the analysis since in cases where the 
young person is eligible to receive such an order, the PSR author is in effect restricted to 
opting for a referral order or custody 
45 p= 0.0003 
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Figure 12.3 

PSR proposals for first-tier penalties (excluding referral orders) as a 

proportion of all proposals: high and low custody YOT quartiles – 2006/07 
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12.3 Enforcement of orders 

Breach has become a significant contributor to child imprisonment, 

providing further evidence of a shift in the day-to-day practice of youth 

justice professionals. As noted in the previous chapter, returning children 

to court for non-compliance with supervision was extremely rare prior to 

the introduction of national standards. During the 1990s, however, it 

gathered apace. Separate figures are not available for those below the age 

of eighteen years, but official data indicate that between the introduction 

of the first national standards in 1992 and the year prior to the passage of 

New Labour’s CDA 98, the number of custodial sentences imposed for 

breach of community sentences rose by 199 percent (Goggins, 2004). As 
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Nacro (2005) notes, it can be reasonably assumed that the picture for 

children was not dramatically dissimilar. 

Data are not available in a consistent form for the whole period subsequent 

to the establishment of YOTs, but the trend evident in figures which are in 

the public domain is unmistakeable. Figure 12.4 demonstrates that the 

supervision orders that were breached rose threefold between 2000 and 

2004. Over the same period, the proportion of children returned to court 

who were sentenced to custody rose from less than one in five to one in 

four (Bateman, 2006b).46 

Figure 12.4 

Breach of supervision orders 2000-2004 
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A more recent indication of breach is given by YJB (2009b) data. Between 

2003/04 and 2007/08 breach of a statutory order rose as a proportion of 

all offences leading to a substantive disposal from 3.1 to 6.6 percent, as 

shown in table 12.1. 

46 Comparable figures have not been published since 2004 
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Table 12.1 

Breach of a statutory order as a proportion of all offences 

Year 2003/04 2004/05 2005/06 2006/07 2007/08 

Breach as 

proportion of all 

offences 

3.1% 3.9% 5.1% 5.4% 6.6% 

Not surprisingly, failure to comply with orders is taken seriously by the 

court. In the latter year, 2,179 custodial disposals were imposed for 

breach, accounting for twenty-two percent of sentences of imprisonment, 

more than any other offence type. (By comparison, robbery – the offence 

next most likely to generate a custodial outcome – accounted for 1,700 

sentences of detention in the same year.) Non-compliance with orders 

imposed for offences which were not thought, at the original sentencing 

hearing, to warrant deprivation of liberty had become one of the most 

powerful drivers of incarceration. 

Perhaps not surprisingly, breach is particularly high in relation to the 

intensive supervision and surveillance programme (ISSP) which imposes the 

most extensive expectations on young people of any community based 

provision. During 2007/08, almost one in three of those starting ISSP were 

returned to court for non-compliance; of these more than half received a 

custodial sentence. As noted in chapter 1, ISSP has tended to net-widen 

rather than divert children from the secure estate: an initiative designed as 

an alternative to custody, as a consequence of the manner in which it is 

enforced, has thus almost certainly exacerbated the problem it was 

intended to alleviate. 
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High levels of breach are not an inevitable concomitant of alternative to 

custody provision: during 1987, for instance, just 3.1 percent of children 

subject to intensive supervision in projects funded through the IT initiative 

were returned to court for non-compliance (Nacro, 1991). The shift 

towards more routine breach is a consequence of pressure from the centre 

to enforce national standards rigorously (HM Inspectorate of Probation, 

2009) combined with a changing youth justice culture that accords less 

weight to the best interests of the child. As one respondent to the survey 

put it: 

The YJB bang on about enforcement so much of the time – it was 

also a theme during the inspection. This comes at a time when 

young people are subject to increasingly intensive orders which are 

much easier to breach and involve a great deal of restriction of their 

liberty … There is a much greater willingness to propose breach 

action rather than put more effort into ensuring compliance 

(respondent 18). 

For some staff, breach is now regarded as a ‘success factor’ (respondent 7). 

While not all respondents to the survey considered the tightening up of 

enforcement procedures to be negative, the most common response was to 

perceive it as evidence of a more punitive attitude among practitioners. 

I had an ISSP worker who, when I rang him to say that the young 

person I was with was clearly unwell and I was sending him home, 

insisted that he go to the doctors and get a certificate. … I asked 

him if he went to the doctor when he had a cold and he told me he 

did not. So why are we asking this boy to? So that I can put a 

certificate on his file, he replied (respondent 1). 
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One respondent put it more succinctly: ‘We now breach more kids in a 

week than we used to in a whole year’ (respondent 20). 

The pending implementation of the ‘scaled approach’, described in chapter 

9, seems destined to exacerbate the impact of breach on custody. Young 

people with an Asset score that places them in the highest band of risk will 

be obliged to attend for a minimum twelve appointments per month; those 

in the lowest band will be expected to attend just twice. But breach 

arrangements are identical irrespective of the restriction of liberty imposed, 

with return to court mandated by statute – other than in exceptional 

circumstances – on the third missed appointment (Great Britain, 2008: 

schedule 2 (3)–(5)). As shown in table 12.2, over a three month period, a 

child subject to ‘low risk’ supervision might miss one third of his or her 

appointments before qualifying for breach; conversely a young person 

subject to intensive supervision might attend more than ninety percent of 

his or her required contacts and still trigger a return to court. Inevitably, 

children with the highest Asset scores will also find it most difficult to 

comply with expectations of increased levels of contact, exacerbating the 

risk of breach further (Bateman, 2009d). 

Table 12.2 

The scaled approach and breach: percentage of appointments that a young 

person can miss prior to breach action being initiated 

Assessed level 

of risk 

No of attendances required 

over three months 

Percentage of appointments 

that can be missed before 

breach 

Low 6 33.3% 

Medium 12 17% 

High 36 6% 
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Disparities in the extent of breach action provide further evidence of justice 

by geography. More specifically, higher levels of return to court for non-

compliance are correlated significantly with increased rates of 

incarceration.47 As indicated in figure 12.5, breach is less prevalent in the 

lowest custody quartile than in those areas with the highest rates of 

detention. 

Figure 12.5 

Breach of statutory order as a proportion of all offences: 

high and low custody YOT quartiles – 2006/07 
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12.4 Custody and culture 

As the numbers of children confined within carceral institutions expanded, 

the commitment of youth justice practitioners to maintain young people in 

the community came under pressure from the new punitiveness. A 

47 p=0.0085 
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consequent progressive watering down of the prevailing anti-custody ethos 

was under such circumstances inevitable, but a qualitative rupture with the 

earlier philosophy that gave primacy to diversion, minimum intervention 

and decarceration would await the organisational changes inaugurated by 

New Labour’s reforms. 

This cultural transformation was manifested in a changed practice that had 

a direct inflationary impact on the level of custody. PSRs were no longer 

perceived as a mechanism for keeping children out of custody at all costs, 

but became in some instances a vehicle whereby deprivation of liberty 

might be recommended. Practitioner responses to children’s non-

compliance with youth justice interventions became increasingly rigid and, 

in terms of outcomes for young people, more punitive, swelling the 

numbers in the secure estate. 

Considered from a local perspective, these tendencies have been most 

advanced in areas with higher rates of custody. Conversely, youth justice 

practice where incarceration remains relatively low retained elements 

resembling more closely that of an earlier era. The cultural factors 

presumed in this chapter to have contributed to the sustenance of high 

levels of child imprisonment in the recent period, can also be advanced as 

explaining at least part of the geographic disparities in levels of youth 

imprisonment. 
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Chapter 13: Concluding remarks 

And it seems to me 

We’re still not learning from our history … 

It can be done! 

(The Redskins, 1986) 

13.1 Practical implications 

The social, economic and cultural changes described in chapter 3 

dominated the latter half of the twentieth century. The altered 

arrangements for the administration of justice that emerged in their wake 

were marked by a distinct tendency for rates of incarceration to rise 

alongside unprecedented increases in crime. It is possible to see in the 

punitive turn a belated manifestation, from the early 1990s onwards, of 

that tendency in relation to children who break the law in England and 

Wales, generating a rapid and sustained growth in the number of young 

people confined to penal institutions. As we have seen (in chapters 1 and 

9), a delayed recognition of the adverse effects of such policy 

developments resulted in initiatives in the current decade aiming to 

‘reverse the tide’ (Bateman, 2001), but these have met with, at best, limited 

success. In this context, it is tempting to conclude that the neoliberal 

‘culture of control’ (Garland, 2002) is inevitably associated with higher 

rates of incarceration than those which prevailed hitherto and that penal 

lobbyists and practitioners ought, in the name of realism, to resign 

themselves to that relationship. 
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Such a logic is seductive but not compelling. From the perspective of 

practice, the most significant finding of the current research is that while 

socio-economic factors, and associated patterns of crime, impact on rates 

of incarceration, the level of imprisonment is far from determined: there is 

space for a variety of counterveiling tendencies. Moreover, this is true at 

every level of analysis. 

• While the shift to neoliberalism has affected almost all jurisdictions, it 

has not done so evenly. Those states that have travelled the shortest 

distance down that road, and least resemble the neoliberal ideal, lock 

up markedly fewer of their citizens 

• Within countries that one might characterise as fully compliant with 

neoliberal tenets, youth justice policy remains relatively autonomous. 

The ‘successful revolution’ (Jones, 1989) occurred within England and 

Wales under the administration of Margaret Thatcher, a vehement 

acolyte of free-market economics and its associated political trappings. 

Despite her promising to clamp down on law and order, youth custody 

fell substantially under the Thatcher premiership. The punitive turn that 

negated the gains of that revolution more than a decade later, was not 

primarily a reflection of a changed economic backdrop, nor indeed of 

the entire political landscape, but was predicated on the rapid 

emergence of a reduced political tolerance to crime in general and 

youth misbehaviour in particular. Neoliberalism, it would appear, is 

consistent with markedly different approaches to children in conflict 

with the law. 
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• Similarly, while the prevailing climate from the early 1990s onwards 

within England and Wales ensured that the numbers of children behind 

bars would initially rise and then remain at heightened levels, the 

pattern was far from uniform: significant numbers of areas were able to 

buck the trend. 

Importantly, while the rate of youth incarceration is relatively independent 

at each of these levels of analysis, it is nonetheless possible to specify the 

systemic conditions under which a reduced use of custody is more likely, 

and vice-versa. In essence, lower levels of custody are associated – both 

historically and geographically – with a system that: maximises the use of 

diversion from court; maintains an extended tariff; restricts intensive 

community-based programmes to children at risk of detention; and 

emphasises clear boundaries between different levels of disposal, rather 

than permitting penalties to be determined by welfare need or assessed 

risk and allowing easy transition across the various thresholds (see figure 

8.3). 

An orientation towards ‘justice’ is consistent with the preconditions of 

reduced deprivation of liberty, in a manner that approaches predicated on 

welfarism, risk management, or motivated by punitive impulses are not. As 

argued in chapter 7, however, to the extent that such an approach is tied to 

a philosophy based on just-deserts, as in the latter part of the 1980s, it is 

not a sufficient guarantee of a low use of incarceration in the present era. 

The notion of proportionality in isolation is essentially depoliticised, 

whereas the decision to imprison is inherently political. Minimalism, if it is 

to be truly progressive (Currie, 1992), must also be informed by an 

understanding of youth crime that locates it within a social context. It 

must, in other words, be wedded to a commitment to address the 
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consequences of poverty and social exclusion – considerations of welfare – 

within the limits prescribed by a proportionate response. Moreover, 

practice rooted in a politicised ‘just welfare’ (Harris, 1985), must be 

supplemented by a dedication to children’s rights if it is to withstand the 

challenges presented by a renewed punitiveness and interventions justified 

on the basis of actuarial assessments of risk. 

Systemic considerations are accordingly linked intrinsically to issues of 

practice and culture. Just as minimal intervention is a strategy directed 

primarily towards decarceration, so too effective implementation of 

diversionary practice requires a ‘whatever it takes attitude’ (see chapter 11) 

towards reducing custody on the part of practitioners. Perhaps 

unsurprisingly, areas where report writers are more likely propose first-tier 

penalties, also tend to have higher rates of diversion; where 

recommendations for custody are fewer, the prevalence of conditional 

discharge and supervision orders without additional requirements is 

greater; where children are returned to court for breach less frequently, use 

of custody is lower. 

Rates of youth imprisonment are not therefore fully determined, but 

neither are they random. The new culture of control (Garland, 2002) does 

not render high levels of incarceration either inevitable or immutable. The 

political priority currently accorded to appearing tough on youth crime 

exercises a considerable influence over the decision to incarcerate, but the 

experience of the Thatcher years provides a concrete assurance that 

neoliberalism and progressive youth justice policy are not mutually 

exclusive. Moreover while there are presently few signs that the tough 

veneer is likely to crack in the near future (although some contra-

indicators are considered in the next section), Bernard’s (1992) ‘cycle of 
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juvenile justice’ reminds us that the negative consequences of an overly 

harsh system might yet lead to adoption of a programme of reform. In the 

absence of such a reaction, there is, nevertheless, scope for practitioners, 

armed with the requisite understanding of appropriate strategies for 

systemic intervention, and buoyed by a suitable ‘crusading zeal’ (Allen, 

1991:49), to effect significant reductions in the number of children 

confined to the secure estate, however inauspicious the portents might 

appear. 

13.2 Postscript 

Developments since the analysis for the thesis was completed, provide 

some confirmation of elements of the arguments adduced in previous 

chapters. 

The adverse consequences, for young people who break the law, of the 

introduction, in 2002, of a government target to increase the number of 

offences ‘brought to justice’ were considered at length in chapter 9. The 

‘net-widening’ (Cohen, 1979) impact on policing decision-making led to a 

nineteen percent rise in the number of children entering the youth justice 

system and was widely (though almost certainly erroneously) construed as 

evidence of a dramatic growth in youth crime. The unintended result was 

that the youth justice system was ‘swamped’ by children who would 

previously not have attracted a formal criminal justice disposal (Morgan 

cited in Goldson, 2009b:515), stretching system resources to breaking 

point. 

Enthusiasm for ‘sanction detection’ as the preferred measure of criminal 

justice performance accordingly waned and, once the target was met, 

during 2008, it was not renewed (Bateman, 2008e). By then the YJB had 
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already attempted to mitigate the worst excesses, committing itself to 

achieving a five percent reduction in the number of first-time entrants to 

the youth justice system by March 2008 against a March 2005 baseline 

(Bateman, 2009b). Subsequently, in the Youth Crime Action Plan, the 

government pledged to effect a twenty percent fall by 2020 (HM 

Government, 2008). As shown in table 13.1, the Board’s initial target was 

met, although the decline during 2007/08 followed a period of sharp rises 

in the number of children entering the system. 

Table 13.1 

First-time entrants to the youth justice system (England only) 

(cited in Bateman, 2009b) 

Year Number of first-time entrants 

2000/01 84,499 

2001/02 83,422 

2002/03 77,912 

2003/04 82,782 

2004/05 90,528 

2005/06 101,507 

2006/07 103,955 

2007/08 93,601 

Significantly, the latter year also saw a slight fall in the rate of diversion 

from forty-five to forty-two percent, with a corresponding rise in the 

number of children receiving court convictions, from 119,823 to 211,116 

(Youth Justice Board, 2008c, 2009b)48. The reduction in first-time entrants 

had not, it appears, impacted on the pool of children available for 

incarceration. Given the analysis developed hitherto, it is accordingly not 

48 It should be noted that the rate of diversion and convictions are derived from Youth 
Justice Board data rather than from Criminal Statistics, as in previous chapters, for two 
reasons. The former – as with the figures for first time entrants – are calculated over a 
financial rather than calendar year and so allow comparison over equivalent periods; in 
addition Criminal Statistics for 2008 have yet to be published at the time of writing 
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surprising that the population of the secure estate, as shown in table 1.2, 

showed no signs of falling during this period. 

In the interim, however, two further initiatives have been introduced in 

pursuit of the new performance measure. From 2008, the youth restorative 

disposal was piloted across eight police service areas: the measure allows 

the police to deal with children who have no previous pre-court disposal 

recorded against them – by way of a restorative intervention - without 

recourse to any formal criminal justice sanction (Ministry of Justice, 2007c). 

A system of ‘triage’ has also been introduced into the sixty-nine local 

authority areas that receive funding under the Youth crime action plan: the 

scheme involves YOT staff conducting assessments of children in police 

custody, with the aim of ‘divert[ing] low-level first-time entrants’ into 

suitable programmes that address assessed risk factors (Youth Justice 

Board, 2009c). 

Although figures for 2008/09 have yet to be published, it seems likely that 

these two measures will have led to further progress against the first-time 

entrant target. In this context, it may be significant that the population of 

the secure estate had fallen by September 2008 and has continued to do so 

consistently throughout 2009, as shown in figure 13.1. 

312 



       

 

  

        

    

                                    

 

          

           

             

            

          

    

 

              

           

           

           

               

          

             

    

 

FFFiiiggguuurrreee 111333...111

PPPooopppuuulllaaatttiiiooonnn ooofff ssseeecccuuurrreee eeessstttaaattteee::: SSSeeepppttteeemmmbbbeeerrr 222000000888 ––– SSSeeepppttteeemmmbbbeeerrr 222000000999

Bateman, T, 2010, Chapter 13: Concluding remarks 

Figure 13.1 

Population of secure estate: September 2008 – September 2009 
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The YJB’s explanation of this unexpected decline is unconvincing. Francis 

Done, current chair of the Board, speaking at the organisation’s annual 

convention in November 2009, attributed the fall in custody to a raised: 

profile with local authority leaders and the youth courts. There is an 

increasing focus at youth offending team level on this really 

important issue (Puffet, 2009:8). 

But reducing levels of custody has been on the agenda since at least 2002 

with little discernible effect. Moreover, the survey conducted for the current 

research suggests that incarceration is less of a concern for practitioners 

than it has previously been. In this context, one might reasonably 

hypothesise that the fall in detention is - at least in part - a direct 

consequence of increased diversion from the system, albeit though an 

expanded use of no further action as a police disposal rather than of 

formal pre-court mechanisms. 
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While this hypothesis must remain speculative until further data are in the 

public domain, the prospects for continued falls in custody through this 

purported mechanism are not – in any event - particularly auspicious. In 

the first place, the new-found commitment to diversion is largely resource 

driven, a pecuniary response to the influx of children generated by the 

target to increase sanction detections, rather than predicated on a 

principled turn. The political zeal for early youth justice intervention 

remains one of the defining elements of New Labour’s programme of 

reform (Pitts and Bateman, forthcoming). Nor does the Board display any 

awareness of the potential for changes at the bottom end of the system to 

have repercussions for the sentencing of more serious offending. Given the 

enduring need to be tough on youth crime, and the central role accorded to 

risk minimisation in the treatment of children in conflict with the law, an 

expanding use of informal measures to address minor offending is 

vulnerable to politically inspired changes of direction. Such vulnerability is 

more than academic. At the Conservative Party conference in October 

2009, Chris Graying (2009), shadow Home Secretary, pledged to ‘get rid of 

Britain’s caution culture’ and to counter the ‘target culture that makes it 

easier to issue a caution than to prosecute’. Less than one month later, 

Jack Straw, Minister of Justice, registering concern at the increase in ‘out-

of-court disposals’, ordered a government review of cautioning (cited in 

Travis, 2009b). 

Nevertheless, the introduction of the target to reduce first-time entry, the 

development of triage and of youth restorative disposals, and the 

correlated contraction of the imprisoned youth population show that 

‘reversing the tide’ is achievable (Bateman, 2001). The knee-jerk response 

to the unanticipated consequences of the sanction detection target is 

redolent of Bernard’s (1992) account of how change can occur within youth 
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justice in response to the perceived failure of previous policies. More 

importantly, it is indicative of the strength of the linkages between levels of 

incarceration and relatively small shifts in other parts of the system. A 

strategy of systems intervention, particularly one supported by an 

articulate and committed workforce with a political understanding of 

factors that influence the decision to imprison, does have the potential to 

impact positively on the numbers of children deprived of their liberty, 

providing the requisite counterveiling influence to the new ‘culture of 

control’ (Garland, 2002), the punitive turn (Goldson, 2002a) and actuarial 

risk-averse managerialism (Tuddenham, 2000). 

It can be done. 
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Appendix 1 

Identifying changes to youth justice culture and practice 

Self completion questionnaire 

The purpose of the following questionnaire is to try to identify 

changes that have occurred in youth justice culture and practice 

in recent years that might impact on the treatment of children in 

trouble with the law and, in particular, on the increased use of 

custody in recent years. 

The intention is to focus specifically on changes as a result of, or 

subsequent to, the youth justice reforms associated with the 

Crime and Disorder Act 1998. In answering the questions, 

therefore, it is important to compare the current situation, in 

which youth justice services are delivered by youth offending 

teams, with the previous arrangements under which those 

services were primarily the responsibility of social services youth 

justice teams. 

Answers should be based upon your own experiences, 

recollections and perceptions. All responses are confidential and 

will be anonymised in any analysis. 
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1. Influences on culture and practice 

Please indicate whether each of the following considerations exercises more 

or less influence on current youth justice culture / practice than it did prior 

to the youth justice reforms by circling the appropriate box. In each case, 

please comment on the changes and if possible give examples: 

a) The young person’s wishes 

More influential now The same Less influential now 

Comments / examples: 

b) Protection of the public 

More influential now The same Less influential now 

Comments / examples: 

c) Research evidence 

More influential now The same Less influential now 

Comments / examples: 

d) The welfare / best interests of the child 

More influential now The same Less influential now 

Comments / examples: 
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e) The wishes of victims 

More influential now The same Less influential now 

Comments / examples: 

f) The prevention of offending 

More influential now The same Less influential now 

Comments / examples: 

g) Avoidance of custody 

More influential now The same Less influential now 

Comments / examples: 

h) Nipping offending in the bud 

More influential now The same Less influential now 

Comments / examples: 
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i) Locally/ nationally prescribed targets 

More influential now The same Less influential now 

Comments / examples: 

j) Minimum necessary intervention 

More influential now The same Less influential now 

Comments / examples: 

k) Risk management 

More influential now The same Less influential now 

Comments / examples: 

l) Punishment 

More influential now The same Less influential now 

Comments / examples: 
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2. Particular developments 

Please indicate how each of the following developments has impacted upon 

youth justice culture and practice. Where possible give examples. 

a) The expansion of the youth justice system 

b) The establishment of the Youth Justice Board 

c) Legislative changes 
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d) Multi-agency work 

e) The introduction of Asset 

f) The ASB agenda 

g) National standards / the performance management framework / YOT 

inspections 
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3. Practitioner attitudes 

Taking into account the issues considered in questions 1 and 2, please indicate 

in what ways you think that the following attitudes of youth justice 

practitioners have changed (if at all). 

Examples to illustrate your views would be very helpful 

a) Towards young people who offend 

b) Towards pre-court diversion 

c) In relation to pre-sentence reports and proposals 

d) In relation to custody 
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e) In relation to enforcement 

f) The most significant changes in culture / practice 

Please describe what you consider to have been the most significant changes 

in youth justice culture / practice with the introduction of the youth justice 

reforms. 

5. Impact of changes in youth justice / culture on young people 

In general, do you consider that youth justice culture / practice has become 

more or less punitive towards young people. Where possible, give examples to 

illustrate your answer 

Thanks for taking the time to complete the questionnaire 

Please return to: tim.bateman@ntlworld.com or 

tim.bateman@nacro.org.uk 

364 

mailto:tim.bateman@ntlworld.com


 

 

  

 

365 


